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64 Filed Jan. 13, 1955 

i 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

| 

Civil Action No. 169-’55 

Paul Robeson, 155 West 136th Street, New York, New York, 

Plaintiff, 

vs. | 

John Foster Dulles, Secretary of State, Department of 
State, Washington 25, D. C., Defendant. 

i 

Complaint for a Declaratory Judgment and Injunction 

The plaintiff, Paul Robeson, by his attorneys, complaining 
of the defendant, John Foster Dulles, Secretary of State 
alleges: j 

1. The court has jurisdiction of this action under D.C. 
Code Secs. 11-305 and 11-306, under Sec. 10 of the Ad¬ 
ministrative Procedure Act, 5 U.S.C. Sec. 1009 and under 
28 U.S.C. Sec. 2201. 

2. The defendant, John Foster Dulles, is Secretary of 
State of the United States, and is charged by law with 
the duty of issuing passports in the United States. 

3. Plaintiff is a loyal, native-born American citizen who 
has at all times acted in conformity with the laws of the 
United States. 

4. Plaintiff is an artist specializing in singing and acting 
for more than a quarter of a century. He derives his 

income entirely from the practice of his profession. 

65 He has practiced his profession throughout the 
United States and in Europe and in other parts of 

the world, and his income, in large part, has been, and 
normally would be, derived from concerts and appearances 
in Europe and elsewhere in the world. 


5. Since 1922, plaintiff has applied for, received and 
used passports issued by the Secretary of State for travel 
outside the United States. At all times, plaintiff’s use 
of the said passports was in conformity with the statutes 
and rules and regulations relating thereto and in accord¬ 
ance with the terms and conditions set forth in the said 
passports. 

6. On or about August 1, 1950, while plaintiff’s last 
passport was in effect, the then Secretary of State made a 
public announcement that plaintiff’s passport had been 
revoked; the said purported revocation was made without 
notice of charges or hearing and was not based upon any 
violation by plaintiff of the statutes of the United States 
relating to passports or of the rules, regulations and 
orders relating to that subject or of the terms and condi¬ 
tions of the said passport. 

7. Subsequently, on or about January 31, 1952, plaintiff 
attempted to travel from the United States to Canada for 
the purpose of participating in a concert. Plaintiff was 
physically prevented by defendant’s agents from leaving 
the United States for Canada, pursuant to a special order 
of the then Secretary of State relating specifically and 
exclusively to plaintiff; the said order was not based upon 
any charges made against or served upon plaintiff and did 
not follow any formal decision rendered after any hearing 
upon charges. 

8. Plaintiff was also advised by the defendant’s repre¬ 
sentatives that he would be criminally prosecuted for crime 

by the United States in the event that he departed 
66 from the United States for any other country, includ¬ 
ing such countries as Mexico and Canada for which 
no passport is required of other American citizens. 

9. Subsequently, on January 30, 1953, and thereafter, 
plaintiff made applications to the defendant for passports 
to travel abroad. The last such application was made on 
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July 2 of 1954. Plaintiff’s purpose in travelling was, as 
stated in his application, to practice his profession as a 
singer and actor and specifically to respond to invitations 
to make a concert tour of England and of Israel and to 
play in a theatre production in England. 

10. Each of the said applications for a passport was 

denied by the defendant through his agent, the Director 
of the Passport Office. The said denials were predicated 
upon political beliefs and associations “alleged” against 
plaintiff according to defendant, as appears from the letter 
annexed hereto as Exhibit A, pursuant to Passport Regu¬ 
lations issued by the Secretary of State in September, 1952 
and annexed hereto as Exhibit B. \ 

11. Defendant by his agents advised plaintiff in the letter, 
annexed hereto as Exhibit A, of his right to appeal,; but 
proscribed as a condition thereof the execution of an affi¬ 
davit as to his political affiliations, past and present, 
thereby imposing an unlawful and unconstitutional condi¬ 
tion to an administrative appeal; plaintiff has accordihgly 
refused to comply with the said conditions. 

12. The aforesaid purported revocation of plaintiff’s 

passport was unlawful in that: j 

67 (a) Plaintiff had at all times used the said pass¬ 

port in accordance with the laws, regulations and 
orders relating thereto and in pursuance of the terms and 
conditions set forth in the said passport. 

(b) Plaintiff was entitled to the continued use of said 
passport until (1) lawful grounds for its revocation were 
set forth in written charges; (2) he was given a hearing 
in which evidence in support of the said charges was pre¬ 
sented against him and against which he had an oppor¬ 
tunity to defend; and (3) a decision was made against 
him based upon all the evidence adduced openly in I the 
said hearing. i 


13. The said actions of the defendant in restraining the 
plaintiff by force and threats of prosecution from travelling 
outside the United States and in preventing him from 
travelling outside the United States by denying his pass¬ 
port applications, as set forth above, were illegal in that: 

(a) Plaintiff as an American citizen has an absolute 
right to travel for the purpose of engaging in his profes¬ 
sion, and otherwise earning a livelihood and for the pur¬ 
pose of exercising his rights of freedom of belief, speech 
and association, all guaranteed to him under the First 
and Fifth Amendments to the Constitution. 

(b) The statutes of the United States, including the 
Passport Act of 1926, fail to set forth standards, which are 
constitutionally requisite, for the denial of passports by the 
Secretary of State; the said statutes do not authorize the 
Secretary of State to impose political conditions upon the 
issuance of passports; they give him certain ministerial 
duties in connection with the issuance of passports and do 
not give him the power, discretionary or otherwise, to 
determine which American citizen may receive passports 
and thus be permitted to travel abroad. 

68 (c) The said Passport Regulations purport to be 

based upon the Passport Act of 1926; the said stat¬ 
ute does not authorize the issuance of Regulations by the 
Secretary of State, and the said Regulations are therefore 
invalid. 

(d) The said Passport Regulations are illegal and in¬ 
valid in that they (1) interfere with the plaintiff’s right 
to travel in violation of the First, Fifth, Ninth and Tenth 
Amendments to the Constitution; (2) impose political 
conditions, in violation of the said Amendments to the 
Constitution, upon the right to travel; (3) establish uncon¬ 
stitutionally vague conditions, in violation of the said 
Amendments and of Article I, Sections 1 and 8 of the 
Constitution; (4) constitute an unlawful assumption by 
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the defendant of legislative power in violation of Article I, 
Section 1 of the Constitution by reason of the absence of 
standards established by Congress; (5) fail to give hear¬ 
ings of the kind to which plaintiff is entitled under the 
Fifth Amendment to the Constitution in that, inter alia, 
the Regulations provide that evidence is to be withheld 
from the plaintiff, impose unconstitutionally vague stand¬ 
ards and provide for unconstitutionally vague charges 
against which it is impossible to defend. 

(e) To the extent that a statutory standard exists,!that 
standard is set forth in the Internal Security Act of 1950, 
Sec. 6, and differs from the Secretary of State’s standards. 
Even this statutory standard, which is not presently in 
effect in the absence of administrative and judicial imple¬ 
mentation, is invalid in that it establishes political condi¬ 
tions upon the use of a passport and the right to travel, 
and is predicated upon invalid procedures, all in violation 
of the First, Fifth, Ninth and Tenth Amendments to the 
Constitution. 

69 14. The Rules of the Board of Passport Appeals, 

annexed hereto as Exhibit C, are invalid upon their 
face and as applied to plaintiff in that they: 

(a) require that the petition for appeal refute or ex¬ 
plain the reasons stated by the Passport Office for its 
decision; 

i 

(b) impose a political condition upon the processing of 
appeals by requiring the appellant to execute an affidavit 
as to his past and present political affiliations, where, 
as here, such an affidavit has been demanded by the Pass¬ 
port Office; 

(c) are based upon and adopt the invalid standards set 

forth in Exhibit B; j 

(d) fail to give the hearing to which the plaintiff is 
entitled under the due process clause of the Constitution 
in that the Board: 


(1) does not disclose to the appellant the evidence upon 
which the Passport Office made its decision, nor in the 
hearing before the Board does it confront the appellant 
with the witnesses or evidence against him or make such 
witnesses available for cross-examination by him; and 
its action is based upon alleged evidence never disclosed 
to him; 

(2) may not consider matters “relevant to the legality 
or propriety of the hearings or other procedures of the 
Board.”; 

(3) does not make the record before it available to the 
appellant, but only that part containing his own testimony. 

70 (4) makes no decision upon the record before it 

or otherwise, but merely gives advice to the Sec¬ 
retary of State which is not revealed to the appellant, nor 
is he otherwise able to argue the matter before the Sec¬ 
retary of State who purports to make the final decision. 

(5) Upon information and belief, the Secretary of State 
who purports to make the final decision does not hear argu¬ 
ment by the appellant or read the record of the proceedings 
below, and his decision denying a passport merely cites the 
Regulations claimed to be applicable without setting forth 
any findings of fact or other factual reasons for the 
decision. 

15. The so-called appellate procedures of the State De¬ 
partment are illusory, futile and a sham and are intended 
to and do obstruct the issuance of passports to persons 
entitled to them and retain absolute and final control over 
that subject in the Passport Office, for the reasons set forth 
above and because the Passport Office prescribes the con¬ 
ditions under which appeals may be taken. 

16. The said actions of the Secretary of State are arbi¬ 
trary, capricious and without warrant or authority in 
the laws of the United States including the Passport Act 
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i 

i 

of 1936 and are contrary to the Universal Declaration of 
Human Rights of the United Nations. 

17. The above actions of the defendant have interfered 
with the practice of plaintiff’s profession and with his 
earning a livelihood and have resulted in considerable 
financial injury to him; they have interfered with his 
freedom of belief, speech and association, thus causing 

irreparable injury to the plaintiff in violation of his 
71 rights under the First and Fifth Amendments, and 
such injury will continue so long as plaintiff is 
prevented by defendant from travelling to countries where 
no passport is required and denied a passport by defend¬ 
ant, thereby preventing him from travelling to countries 
where passports are required. 

18. Plaintiff has no adequate remedy at law. 

Whekefore, plaintiff prays for a judgment: 

(a) Decreeing that the plaintiff, as an American citizen, 
is entitled to a passport under the statutes of the United 
States, including the Passport Act of 1926; 

(b) Decreeing that the aforesaid Regulations of the 
Secretary of State and Rules of the Board of Passport 
Appeals are invalid and illegal and are in violation of the 
statutes of the United States including the Passport Act 
of 1926, the Constitution of the United States and the 
Declaration of Human Rights; 

(c) Enjoining the defendant from continuing to deny 
a passport to the plaintiff; 

(d) Directing the defendant to issue a passport to the 
plaintiff forthwith, upon the same terms as are applicable 
to American citizens generally; 

(e) Decreeing that the defendant’s aforesaid order that 
the plaintiff not be permitted to depart from the United 
States to countries in the Western Hemisphere in which 
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no passport is required is invalid and illegal under the 
statutes of the United States and under the Constitution 
of the United States and the Universal Declaration of 
Human Rights of the United Nations. 

72 (f) Directing the defendant to withdraw the said 

order and to permit the plaintiff to travel to coun¬ 
tries in the Western Hemisphere for which travel no 
passport is required for other American citizens. 

James T. Wright 
James T. Wright, Esq. 

2003 12th Street, N. W. 
Washington 9, D. C. 

Leonard B. Boudin 
Leonard B. Boudin, Esq. 

25 Broad Street 
New York, N. Y. 


73 Filed Jan. 13,1955 

EXHIBIT “A” 

DEPARTMENT OF STATE 
WASHINGTON 

Address Official Communications to 
The Secretary of State 
Washington 25, D. C. 

In reply refer to 

F130-Robeson, Paul July 27, 1954 

Mr. Paul Robeson, 

155 West 136th Street, 

New York, New York. 

Dear Mr. Robeson: 

The Department has received the application which 
you executed on July 2, 1954 for a passport to enable you 
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to travel to England, Israel and possibly France and the 
Scandinavian countries. 

As pointed out in the Department’s letter to vou ; dated 
August 19, 1953, it would appear, upon the basis of in¬ 
formation which the Department has received from various 
sources, that the issue of a passport to you is precluded 
under the provisions of sub-sections (a) and (b) of Sec¬ 
tion 51.135 of the Passport Regulations. In this connec¬ 
tion it has been alleged that (a) you are a Communist, and 
(b) you have manifested a consistent and prolonged ad¬ 
herence to the Communist Party line, on a variety of 
issues through shifts and changes of that line. You may, 
if you so desire, appeal your ease in the manner set: forth 
in Section 51.137 of the Passport Regulations. You should 
submit, as part of your appeal, an oath or affirmation of 
the nature outlined in Section 51.142 of the Regulations. 
It would also be pertinent for you to submit, in connection 
with the appeal, evidence of any deviation on your part 
from the Communist Party line. I 


Sincerely yours, 


/s/ R. B. Shipley, 

R. B. Shipley, 

Director Passport Office 


Enclosure: 

Supplement to the Passport 
Regulations 


Filed Jan. 13, 1955 
EXHIBIT “B” | 

Passport Regulations 

[Note: Exhibit “B” comprises Passport Regulations 51.135 
to 51.143, which appear in CFR, vol. 22] 


! 


! 
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Filed Jan. 13, 1955 
EXHIBIT “C” 

Rules of the Board of Passport Appeals 

[Note: Exhibit “C” comprises the Rules of the Board of 
Passport Appeals, which appear at 22 CFR 51.151 to 
51.170] 


S2 Filed Mar. 28, 1955 

Answer 

First Defense 

The Court lacks jurisdiction over the subject matter. 

Second Defense 

The complaint fails to state a claim upon which relief 
may be granted. 


Third Defense 

The issuance of a passport has been committed to the 
discretion of the Secretary of State, and his exercise of 
discretion is not subject to judicial review. 

Fourth Defense 

Plaintiff has failed to exhaust his administrative 
remedies. 


Fifth Defense 

Insofar as the complaint raises issues concerning the 
revocation of plaintiff’s passport in 1950, the decision in 
Robeson v. Acheson, 91 U.S. App. D.C. 227, (1952) is res 
judicata. 
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Sixth Defense 

Answering the numbered paragraphs of the complaint, 
defendant avers: 

j 

1. He is not required to answer the allegations contained 
in paragraph 1 of the complaint. 

i 

2. He admits that John Foster Dulles is Secretary of 
State of the United States and has the discretion of issu¬ 
ing or denying passports. 

83 3. Denied. 

4. Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegations con¬ 
tained in paragraph 4 of the complaint. 

• 

5. Defendant admits that plaintiff has applied for, ; re¬ 
ceived, and used passports issued by the Secretary of 
State for travel outside the United States since 1922. The 
remaining allegations of paragraph 5 of the complaint 
are denied. 

6. Defendant is not required to answer the allegations 
contained in paragraph 6 of the complaint, as they are im¬ 
material and irrelevant to the issues involved in this 
action. However, in the event that the allegations are 
deemed to be relevant, defendant admits that on or about 
August 1, 1950, the then Secretary of State canceled 
plaintiff’s passport on the ground that his travel abroad 
was contrary to the best interests of the United States. 
This action was taken pursuant to Executive Order No. 
7850. 

7. Defendant admits that on or about January 31, 1952, 
plaintiff was prevented from traveling to Canada pursuant 
to authority contained in 22 C.F.R., § 58.7 (now 53.5) and 


i 
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that this action did not follow any formal decision rendered 
after any hearing upon charges. The remaining allega¬ 
tions contained in paragraph 7 of the complaint are denied. 

8. Defendant is without sufficient knowledge or informa¬ 
tion to form a belief as to the truth of the allegations con¬ 
tained in paragraph 8 of the complaint. 

9. Defendant admits that on January 30, 1953, July 29, 
1953, and July 7,1954, plaintiff made application to defend¬ 
ant for a passport to travel abroad. As to the remaining 
allegations contained in paragraph 9 of the complaint, 
defendant is without sufficient knowledge or information 
to form a belief as to their truth or falsity. 

10. Admitted. 

11. Defendant admits that plaintiff was advised by letter, 
annexed to the complaint and described as Exhibit 

84 “A”, of his right to appeal and that plaintiff has 

refused to submit an affidavit respecting his present 
or past membership in the Communist Party. Defendant 
denies that the failure to execute the affidavit was a condi¬ 
tion precedent to his taking an appeal. The remaining 
allegations of paragraph 11 of the complaint are denied. 

12. Defendant avers that the allegations contained in 
paragraph 12 of the complaint are immaterial and irrele¬ 
vant to the issues involved in this action, and defendant 
further avers that the decision in Robeson v. Acheson 
is res judicata. If deemed material, the allegations con¬ 
tained in paragraph 12 of the complaint are denied. 

13. Defendant is not required to answer the allegations 
contained in paragraph 13 of the complaint in that they 
state conclusions of law. Insofar as it is alleged that the 
Passport Act is unconstitutional, and an injunction is 
sought on that basis, only a three-judge statutory court 
has jurisdiction. 
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14. Defendant is not required to answer the allegations 

contained in paragraph 14 of the complaint in that they 
contain only conclusions of law. Insofar as paragraph 
14(d)(5) may contain allegations of fact, defendant avers 
that his authority in this matter has been validly delegated 
to the Board of Passport Appeals of the Department of 
State. | 

15, 16. Denied. I 


17. Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegations 
contained in paragraph 17 of the complaint. 


18. Defendant is not required to answer the allegation 
contained in paragraph 18 of the complaint as it states only 
a conclusion of law. 

i 

i 

Wherefore, Defendant demands judgment together with 
the costs of this suit. 

t 

Leo A. Rover 
Leo A. Rover 
United States Attorney 


115 Filed Aug. 11,1955 

i 

Amendment to Answer 

Comes now the defendant, with the consent of plaintiff, 
and amends paragraph 11 of the Answer previously filed 
herein to read as follows: 

“11. Defendant admits that plaintiff was advised by 
letter, annexed to the complaint and described as Exhibit 
“A”, of his right to appeal and that plaintiff has refused 
to submit an affidavit respecting his present or past mem¬ 
bership in the Communist Party. Defendant denies that 


i 


i 
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the requirement that plaintiff execute an affidavit with 
respect to his present or past membership in the Com¬ 
munist Party is an unlawful or unconstitutional condition 
to his appealing a disapproval of his application for a 
passport. The remaining allegations of paragraph 11 of 
the complaint are denied.” 

The foregoing language shall be considered as para¬ 
graph 11 of Answer in lieu of the language contained 
in the said paragraph of the original Answer. 

Leo A. Rover 

Leo A. Rover 

United States Attorney 

Oliver Gasch 

Oliver Gasch 

Assistant United States Attorney 

Frank H. Strickler 

Frank H. Strickler 
Assistant United States Attorney 

Rufus E. Stetson, Jr. 

Rufus E. Stetson, Jr. 

Assistant United States Attorney 


89 Filed Julv 25, 1955 

* 

Motion for Summary Judgment 

Plaintiff moves that the Court, pursuant to Rule 56 of 
the Federal Rules of Civil Procedure, issue a summary 
judgment in plaintiff’s favor for the relief demanded in 
the complaint, on the ground that there is no genuine issue 
as to any material fact and that plaintiff is entitled to a 
judgment as a matter of law. 
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In support of this motion, plaintiff refers to the com¬ 
plaint and the annexed affidavit. j 

James T. Wright 
James T. Wright, Esq. 
Attorney for Plaintiff 
2003 12th Street, N. W. , 
Washington 9, D. C. 

j 

Leonard B. Boudin 
Leonard B. Boudin, Esq. 
Attorney for Plaintiff 
25 Broad Street 
New York, N. Y. 


90 Filed July 25, 1955 

Affidavit in Support of Motion for Summary Judgment 

State of New York, County of New York, ss.: 

Paul Robeson, being duly sworn, deposes and says: 

I am the plaintiff herein, and I make this affidavit in 
support of a motion for summary judgment for the relief 
demanded in the complaint. 

i 

The principal facts are set forth in the complaint: and 
are incorporated herein. I add the following: 

1 am an artist by profession, specializing in singing and 
acting and have been such for over three decades. I derive 
my income entirely from the practice of this profession, in 
the United States, Europe and other parts of the world. 
In connection with my artistic performances abroad, I 
have continuously since 1922 applied for, received and used 
passports issued by the Department of State. 

91 On and about August 1, 1950 I was in possession 
of a passport numbered 58303 issued on May 8, 1947 
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for a period of two years and thereafter renewed for a 
period to January 25, 1951. On or about August 1, 1950, 
the then Secretary of State made an announcement to the 
press that my passport had been revoked; this revocation 
was made without notice of charges or hearing and was 
not based upon any violation by me of the laws of the 
United States relating to passports or of the rules, regu¬ 
lations and orders relating to the subject of the terms and 
conditions of the said passport. 

On August 7, 1950, Mrs. Ruth B. Shipley, the Director 
of the Passport Office wrote my attorneys that this action 
had been taken “because the Department considers that 
Paul Robeson’s travel abroad at this time would be con¬ 
trary to the best interests of the United States”; a copy 
of her letter is annexed hereto as Exhibit 1. Needless to 
say, the Passport Office never presented any facts which 
might support this conclusion, for it was totally without 
basis in fact. Further, the action was unlawful, under 
the decisions of the courts subsequently rendered in other 
cases. 

Subsequently, a law suit was instituted by me to secure 
the return of the passport and to compel the then Secretary 
of State to revoke his order of cancellation. The suit 
was dismissed in this court on April 23, 1951, on the 
ground that the court was “without jurisdiction of the 
subject matter.” The Court of Appeals dismissed the 
appeal as moot on the theory that the passport had expired 
and that no application for its renewal or for a new one 
had been made. It would appear clear in the light of the 
more recent decision of the Court of Appeals that 
92 my claim to a constitutional right to travel would 
have been upheld if the issue of mootness had not 
intervened. 

Thereafter, on January 31, 1952, I was prevented by 
the defendant from traveling from the United States to 
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Canada for the sole purpose of participating in a concert. 
This appears from the letters of the Seattle District 
Director of the Immigration and Naturalization Service and 
the Acting Director of the Passport Office, which are 
respectively annexed hereto as Exhibits 2 and 3. 

I 

Subsequently, on January 30, 1953, July 29, 1953 and 
July 7, 1954, I applied for a passport in order to travel 
abroad. In each case the purpose of my travel was to 
participate as a singer or actor in artistic productions 
including dramatic plays, motion pictures and concerts. 

The defendant’s response to the applications for a pass¬ 
port has consistently been to deny them upon purely 
political grounds of the kind set forth in the letter annexed 
to the complaint as Exhibit A. I am advised and believe 
that these grounds and the regulations upon which they 
are based are in conflict with the relevant statute^, the 
Constitution and the recent judicial decisions in this: Dis¬ 
trict. Certainly, the imposition of a test oath of the kind 
demanded by the defendant is inconsistent with our free 
institutions and our system of jurisprudence, wuth the 
concept of travel as a natural right, and with the consti¬ 
tutional right to a quasi-judicial proceeding in which the 
defendant must justify by evidence the denial of a passport. 

The selective nature of this political test merely aggra¬ 
vates the infringement of liberty; I am told that a half 
million American citizens annually receive passports with¬ 
out executing such an oath. They subscribe instead to 
93 the oath of allegiance to the United States which is 
printed upon the application for a passport, an oath 
which I have been proud to take upon the many occasions 
of my application for a passport. Nor is there any, end 
to the inquisitorial examination which is begun by this 
test oath. In the Passport Office Director’s letter, re¬ 
ferred to above, she had the impertinence to suggest that 
“It would also be pertinent for you to submit in connection 
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with the appeal, evidence of any deviation on your part 
from the Communist Party line.” 

I am also advised that it is the practice of the Passport 
Office and the Board of Passport Appeals to examine citi¬ 
zens desiring passports with respect to their political 
opinions and associations including membership in organ¬ 
izations on the Attorney General’s lists and organizations 
accused as “subversive” by the House Committee on 
Un-American activities. This practice, based upon the 
defendant’s regulations, was held improper on June 23,1955 
by the Court of Appeals in the Schachtman case. Never¬ 
theless, I am advised by counsel that the regulations have 
not been amended and the Department is continuing to 
press inquiries into these areas protected by the First 
Amendment. Finally it should be noted that the only 
relevant legislative standard appears in the Internal Se¬ 
curity Act of 1950 which has not been implemented by a 
final order within the meaning of that statute. 

On Monday, July 18, 1955, I and my counsel met with 
Mr. Lov Henderson, the Under Secretary of State for 
Administration and other departmental officials, to request 
that a passport be issued to me, and that the other restric¬ 
tions upon my travel be rescinded. The general matter 
was taken under consideration bv Mr. Henderson, 
94 and I am still without a passport. Subsequent to 
that, meeting I was informed by the Department that 
it would permit me to go to Canada this coming weekend 
to appear at a concert. A copy of this notification is 
annexed hereto as Exhibit 4. It would appear therefrom 
and from press reports that I may now travel to Canada 
but not to other countries for which passports are not 
required. I continue, too, to be barred by defendant from 
traveling to countries for which an American passport is 
required. 
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The defendant’s last formal communication with respect 
to my application for a passport was a letter from Miss 
Frances Knight, Director of the Passport Office, dated 
May 25, 1955, a copy of which is annexed hereto ds Ex¬ 
hibit 5. It will be noted that the letter reiterates the 
Department’s request for an affidavit and refers to “a 
hearing as provided for in Section 51.137 of the Passport 
Regulations.” I am advised by counsel that these regula¬ 
tions are invalid substantively and procedurallv, and that 
this conclusion is supported by the recent judicial decisions 
on the subject. Apparently however, the defendant con¬ 
tinues to impose these regulations upon passport applicants 
who are unable or unwilling to institute litigation, although 
the defendant acts in disregard of the regulations and its 
prior actions thereunder, when the regulations are chal¬ 
lenged in a law suit. 

The effect of the defendant’s conduct upon my career 
as an artist and upon my ability to earn a livelihood is 
truly devastating. During most of my life as an artist I 
was able to and did sing and act in this country and 
throughout the world with virtually no limitations. During 
the last decade, however, I and many other artists ! have 
been subjected in this country to a blacklist for political 
non-conformity, true or imputed. Many of the great- 
95 est actors, singers, writers, directors and producers 
have been driven into partial or complete unemploy¬ 
ment, or into secret employment. I personally have been 
adversely affected in a similar manner. I have not; been 
given acting parts in dramatic plays and motion pictures 
for many years. I have had many fewer concerts than in 
years past. This has prevented me from carrying on my 
profession as an artist; it has reduced my income by many 
thousands of dollars each year. 

On the other hand, this blacklist has not spread to Europe 
and Asia, the West Indies, Latin America, Hawaii and 
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elsewhere. I have received and continue to receive many 
offers from leading producers, impresarios, musicians and 
directors in Europe to act in plays and motion pictures and 
to sing in concerts. The details of some of these are set 
forth in my application for a passport filed on July 7, 
1954, a copy of which is annexed hereto as Exhibit 6. 

I desire to travel for the sole purpose of fulfilling these 
contract offers and engagements. For the defendant 
to deny me that right would be to penalize me for my 
political opinions and to create an international blacklist. 
To accord me the right to sing and act in London, Paris, 
Israel and elsewhere in Europe cannot possibly be con¬ 
trary to the policies, interests and security of this country. 
There is no law which does or can prevent an American 
citizen from earning his livelihood abroad and from ex¬ 
pressing himself artistically abroad because the Depart¬ 
ment does not like his politics. There is no rational con¬ 
nection between one’s political affiliations, associations and 
beliefs and his right to travel, sing, act and earn a living. 

The department’s conduct is therefore not only illegal 
and injurious to me, but arbitrary and irrational. It has 
already caused me irreparable injury, for I cannot 
96 ever recover the lost opportunities to sing and 
act before large groups of people in Europe, to 
carry on my career as an artist and to earn my livelihood, 
in all of which I am presently under restraint by the 
defendant. These cultural and economic injuries to me 
will continue unless and until I am permitted to go abroad 
to fulfill these offers to and engagements of me as a singer 
and actor. 

No previous application for this relief has been made 
to this or to any other court except to the extent referred 
to above in connection with the earlier litigation. 
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Wherefore, it is respectfully prayed that this court 
grant summary judgment for the relief demanded in the 
complaint. j 

Paul Robeson 


Sworn to before me this 
21st day of July, 1955. 

Luba Aronoff 
Luba Aronoff 

Notary Public , State of New York 


97 Filed July 25, 1955 

EXHIBIT 1 

i 

i 

“In reply refer to 130-Witt, Nathan. i 

Department of State, Washington 

August 7, 1950 

Mr. Nathan Witt, Witt & Gammer, 9 East 40th Street, j 
New York 16, New York 

Dear Mr. Witt: i 

The Department has received your letter of August 1, 
1950 regarding the Department’s request to Paul Robeson 
that he surrender his passport. j 

You are informed that the authority for the Depart¬ 
ment’s action is set forth in paragraph 124 of Executive 
Order number 7850, dated March 31, 1938 which reads 
as follows: 

1 The Secretary of State is authorized in his discretion to 
refuse to issue a passport, to restrict a passport for use 
only in certain countries, to restrict it against use in certain 
countries, to withdraw or cancel a passport already issued, 
and to withdraw a passport for the purpose of restricting 
its validity or use in certain countries.’ ; 
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The action was taken because the Department considers 
that Paul Robeson’s travel abroad at this time would be 
contrary to the best interests of the United States. 

Sincerely yours, (s) R.B. Shipley, Chief, Passport 
Division.” 
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EXHIBIT 2 

UNITED STATES DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 

815 Airport Way 
Seattle 4, Washington 

Please refer to File Number 
1205-16071 

October 22, 1953 

Mr. John Gray 
53 West 125 Street 
New York 27, New York 

Dear Sir: 

Reference is made to your communication dated October 
15,1953, wherein you request a copy of the order forbidding 
Mr. Paul Robeson from leaving the United States. 

The issuance of orders preventing the departure from 
the United States of United States citizens is within the 
exclusive jurisdiction of the Secretary of State or his 
authorized representative. 

It is therefore suggested that any inquiries you care 
to make in connection with such orders be directed to the 
office of the Secretary of State. 

Yours very truly, 

(Sgd.) John P. Boyd 
John P. Boyd 
District Director 
Seattle District 




1 
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EXHIBIT 3 

Address Official Communications to 
The Secretary of State 
Washington 25, D. C. 

DEPARTMENT OF STATE 
WASHINGTON 

In reply refer to 
F130-Robeson, Paul 

Mr. John Gray 
53 West 125th Street 
New York 27, New York 

My dear Mr. Gray: 

The Department has received your letter of November 
9, 1953 in which you request to be furnished with a copy 
of the order issued for the prevention of the departure 
from the United States of Paul Robeson. 

You are informed that it is contrary to the Department’s 
practice to furnish copies of Departmental and inter¬ 
departmental correspondence of this nature. However, it 
may be stated that the prevention of Mr. Robeson’s depart¬ 
ure from the United States was ordered by this Depart¬ 
ment under the provisions of Section 53.5 of Title 22 of 
the Code of Federal Regulations. 

! 

Sincerely yours, 

(Sgd.) Willis H. Young 
Willis H. Young 
Acting Director, 

Passport Office ! 



* 



24 


* 


100 Filed July 25, 1955 

EXHIBIT 4 

WUO 24 10 COLLECT - WUX WASHINGTON DC 20 901 AME - 

LEONARD B. BOUDIN 
25 BROAD ST NYK 

STOP ORDER WAS RESCINDED TRAVEL PAUL ROBESON TO CANADA 
FRANCES G. KNIGHT DIRECTOR PASSPORT OFFICE 

101 Filed July 25, 1955 

EXHIBIT 5 

Address Official Communications to 
The Secretary of State 
Washington 25, D. C. 

DEPARTMENT OF STATE 
WASHINGTON 

May 25, 1955 

In reply refer to 
F130-Robeson, Paul 

Air. Leonard B. Boudin 
Rabinowitz & Boudin 
Attorneys at Law 
25 Broad Street 
New York 4, New York 

Dear Mr. Boudin: 

The Department has received your letter of May 10, 
1955 regarding the desire of Paul Robeson to obtain a 
passport. 

In reply I can only suggest that if Mr. Robeson desires 
this office to consider the matter of issuing an American 
passport to him he should withdraw the present court 
action, submit an affidavit of the nature outlined in Section 
51.142 of the Passport Regulations and request a hearing 




*4 



A A 


A 


; 


25 
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as provided for in Section 51.137 of the Passport Reg- 
4 nlations. 

Sincerely yours, 

A (Sgd.) Frances G. Knight 

j* Frances G. Knight 

Director, 

Passport Office 
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Filed July 25,1955 
EXHIBIT 6 

[Note: Exhibit 6 consists of a copy of Passport Application 
filed July 7, 1954, which appears on pp. 27 and 28, and 
an accompanying letter, together with documents referred 
to therein, which appear at pp. 29-37] 
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104 Filed July 25, 1955 

EXHIBIT 6 (Continued) 

Department of State 
Passport Division 

Washington, D. C. j 

Gentlemen: I 

This letter is intended to accompany my application for 
a passport. It is submitted in compliance with Item No. 
3 of printed instructions issued by you and entitled “Essen¬ 
tial Requirements to Obtain a Passport”. That item calls 
for a letter “stating where, when, why and length of stay 
abroad”. I hereby furnish the information requested: 

1 . I intend to visit the British Isles and Israel. I may 
also visit such areas of continental Europe, particularly 
France and the Scandinavian countries, as may invite me 
to sing or perform during my stay abroad. 

2. I propose to leave in or about September, 1954. 

3. My purpose in traveling is to practice my profession 
as a singer and actor. More particularly: 

(a) I have been invited by Leslie Linder Productions 
to play the title role in a production of Othello. British 
Actors’ Equity Association has unanimously approved of 
my appearance and performance in England. Annexed 
hereto is a photostatic copy of the approval of British 
Actors’ Equity Association. I call specific attention to 
the following language of the letter of the British Actors’ 
Equity Association: ! 

“It was the unanimous opinion of the Council thajt Mr. 
Robeson’s status is such that we cannot raise any objection 
to his appearing in this country. Indeed the Council ex¬ 
pressed its satisfaction at the prospect of seeing Mr. 
Robeson play this part, in which he has previously made 
so striking an appearance. We would welcome his presence 
in this country.” 
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(b) I have been invited by Workers’ Music Association 
Ltd to make a concert tour of England under its auspices. 
Annexed hereto is a photostatic copy of the offer, supported 
by a personal invitation from the vice-presidents and an¬ 
other from R. Vaughan Williams, the renowned dean of 
contemporary British music. The vice-presidents who 
signed the invitation are: 


Geoffrey Corbett 
Phil Cardew 
Tnglis Gundry 
Arnold Goldsbrough 
Bernard Stevens 
Rutland Boughton 


Edward J. Dent 
Elizabeth Maconchv 
Benjamin Britten 
Joseph Lewis 
Alan Rawsthorne 
Arthur Benjamin 


105 I call your specific attention to the following language 
of the vice-presidents’ invitation: 

“We cordially support this invitation and, as representa¬ 
tive British professional musicians, assure you that such 
a visit would undoubtedly be greatly appreciated by thou¬ 
sands of music-lovers here.” 

(c) I have been invited by Adam Holender, Impresario 
of the Agence Internationale de Concerts, Theatre de 
Variete of Tel Aviv, Israel, to make a concert tour of 
Israel. It is my understanding that Mr. Holender has made 
arrangements for me to sing in various concert halls in 
Israel. Annexed hereto is a photostatic copy of a pro¬ 
posed contract tendered to me by Mr. Holender. It is my 
intention to enter into a contract to sing in Israel upon 
satisfactory terms to be arranged. 

(d) I have received many expressions of interest in my 
singing or performing in other lands. It is probable that 
when I travel to England to fill my engagement there, 
arrangements may be made for me to sing and perform in 
other European countries, notably France and Scandinavia. 
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4. I expect to stay abroad for about six months. 

* # • * 

I am a singer and actor by profession and I have achieved 
recognition in many foreign countries as well as in the 
United States. However, my opportunities for performing 
in the ordinary channels of entertainment in this country 
have been severely limited, in that opera, drama, motion 
pictures, the larger concert halls, radio and television have 
unfortunately been closed to me here. I am one of many 
American citizens who have been thus blacklisted for 
political non-conformity. 

Consequently the invitation to sing and act abroad is 
welcomed by me with heightened enthusiasm in that it 
affords me the only opportunity to practice my profession 
in conventional entertainment media before large audiences. 
The value of this opportunity lies in the fulfillment of my 
artistic efforts and in permitting me to earn a livelihood 
in my profession. If I should be unable to accept the 
present invitations to perform abroad, I should be without 
any corresponding opportunity to employ my talents for 
compensation at home. 

Accordingly, I request your speedy and favorable con¬ 
sideration of the within application. 

i 

Very truly yours, 

Enc. 
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106 LESLIE LINDER 

PRODUCTIONS 

Telephone Gloucester House, 

WHI: 1765 19 Charing Cross Ed. 

London, W.C.2. 

15th June, 1953. 

Paul Robeson Esq., 

155 IVest 136th Street, 

New York City, 

New York. 

Dear Mr. Robeson, 

I am planning a production of “Othello”, and would like 
to know whether you would be interested in the title role, 
in which I know you have hitherto made a great success. 

In order not to waste time I have already approached 
Equity as to their attitude regarding a Labour permit, and 
enclose their reply. 

If you are interested in the proposition I can offer you 
a contract for a minimum salary of One Hundred Pounds 
per week plus Ten Per Cent of the gross weekly Box 
Office returns. 

I shall look forward to hearing from vou at vour earliest 
possible convenience, and hope we shall be associated to¬ 
gether in this production. 

Yours sincerely, 

Leslie Linder 
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107 BRITISH ACTORS* EQUITY ASSOCIATION 

All Communications Should Be Addressed 
To The General Secretary. 

Our Ref. GS/HT j 

Your Ref. 

11th June 1953. 

! 

Leslie Linder, Esq., 

Gloucester House, 

19, Charing Cross Road, 

London, W.C. 2. 

i 

Dear Mr. Linder, 

Thank you very much for your letter dated 8th June. 
I read your letter to my Council yesterday, and they 
expressed their satisfaction that you should have consulted 
us about your proposal to engage Mr. Robeson to play the 
lead in “Othello’’ before proceeding with your plan. It 
was the unanimous opinion of the Council that Mr. Robe¬ 
son’s status is such that we cannot raise any objection to 
his appearing in this country. Indeed the Council ex¬ 
pressed its satisfaction at the prospect of seeing Mr. Robe¬ 
son play this part, in which he has previously made so 
striking an appearance. We would welcome his presence 
in this country. 

Yours sincerely, 

Gordon Sandison 
Gordon Sandison 
General Secretary. 
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108 workers’ music association ltd 


3rd March 1954. 

Dear Paul Robeson, 

It has taken us longer than we expected to get round 
to all our eminent Vice-Presidents here and collect their 
signatures to an invitation to you to visit this country but 
now I am happy to be able to enclose this letter and, in 
addition, one which we obtained from Dr. Vaughan 
Williams. 

We shall be glad if you will acknowledge this letter 
to us so that we know it has reached you and we trust you 
maybe successful in obtaining your passport even if limited 
to this project of ours. 

Please let us know the result of your application as 
soon as you can so that we may be well prepared. In the 
meantime we shall be making representations to the Amer¬ 
ican Embassy here. 

As I think I have already told you, the means to ensure 
your passage to this country have been raised and are 
available when required. 

Our greetings and best wishes to vou—and may we all 
soon have the great pleasure of seeing and hearing you 
again. 

Yours sincerely, 


Will Sahnow 

General Secretary. 

Othello Recording Corporation, 

53 West 125th Street (Suite 3), 

New York 27, N.Y., U.S.A. 
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109 From E. Vaughan Williams, 

10 Hanover Terrace, 
Regents Park, 

London, N.jw.l. 

Telephone 
Ambassador 8200 

December 20th 1953. 

Dear Mr. Robeson, 

I should like to add my name to those who I understand 
are writing to you hoping that you will pay us another 
visit. ! 

I ought to explain that I am a great admirer of your art, 
but as so far as I know* your political views, I am strongly 
opposed to them. 

I feel sure that as a man of honour if you come to 
England on the invitation of your artistic admirers; you 
wdll not use the occasion for the dissemination of political 
propaganda. 

Yours sincerely, 

R. Vaughan Williams i 


110 workers’ music association ltd 

3rd March 1954. 

i 

Dear Mr. Robeson, 

We the undersigned Vice-Presidents understand that the 
Association is extending to you an official invitation to 
visit this country for the purpose of a concert tour under 
its auspices. 


We cordially support this invitation and, as representa¬ 
tive British professional musicians, assure you that such 
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a visit would undoubtedly be greatly appreciated by thou¬ 
sands of music-lovers here. 

Trusting the project may soon be realised. 

Yours sincerely, 


Geoffrey Corbett 
Geoffrey Corbett 
Phil Cardew 
Phil Cardew 
Inglis G undry 
Inglis Gundry 
Arnold Goldsbrough 
Arnold Goldsbrough 
Bernard Stevens 
Bernard Stevens 
Rutland Boughton 
Rutland Boughton 


Edward J. Dent 
Edward J. Dent 
Elizabeth Maconchy 
Elizabeth Maconchy 
Benjamin Britten 
Benjamin Britten 
Joseph Lewis 
Joseph Lewis 
Alan Rawsthorne 
Alan Rawsthorne 
Arthur Benjamin 
Arthur Benjamin 
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86 Filed July 25, 1955 

i 

Motion for Preliminary Injunction 

Plaintiff moves for a preliminary injunction enjoining, 
pending the disposition of this action, the defendant, his 
officers, agents, servants, employees, and attorneys, and 
all persons in active concert or participation with them, 
from withholding or denying a passport to plaintiff, and 
from preventing by order or otherwise the plaintiff from 
departing from the United States to countries for which 
no passport is required and from returning to the; United 
States from those countries. 

i 

i 

The grounds of this motion are that unless so enjoined 
the defendant will continue his illegal refusal to issue a 
passport to plaintiff and will continue illegally to restrain 
him from departing from the United States to countries 
for which no passport is required, thereby causing plain¬ 
tiff irreparable injury. 

i 

In support of this motion, the plaintiff refers to the 
complaint herein and to the affidavit filed in this 

87 court in support of plaintiff’s motion for summary 
judgment. 

James T. Wright j 
James T. Wright, Esq. 

Attorney for Plaintiff 
2003 12th Street, N. W. 
Washington 9, D. C. 

i 

Leonard B. Boudin 
Leonard B. Boudin, Esq. 

Attorney for Plaintiff : 

25 Broad Street 
New York, N. Y. 
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112 Filed Aug. 9, 1955 

Memorandum of Poinls and Authorities in Opposition to Plain¬ 
tiff's Motion for Summary Judgment and Motion for Pre¬ 
liminary Injunction 

The Motion for Preliminary Injunction 

Plaintiff seeks to enjoin the defendant from withholding 
or denying a passport and from preventing plaintiff from 
departing from the United States. It is apparent at the 
outset that this motion seeks the ultimate relief prayed 
for in the complaint and, if such relief is granted pre¬ 
liminarily, there would be no further issue before the 
Court. This fact is further borne out by plaintiff’s points 
and authorities in support of his motion for preliminary 
injunction which merely adopts the points and authorities 
filed in support of his motion for summary judgment. 

Since the object of a preliminary injunction is to pre¬ 
serve the status quo and that even in these circumstances it 
should not be granted lightly or without due regard for 
the fundamental equitable principles concerning “balanc¬ 
ing of the equities”, reasonable likelihood of success, and a 
showing of irreparable injury in the event that injunctive 
relief is denied, it is respectfully submitted that the injunc¬ 
tion prayed for must be denied in the present case. Ameri¬ 
can Lead Pencil Co. v. Sclmoegaas, 178 Fed. 735; Damien 
Chemical Co. v. Gamlen, 79 F. Supp. 622; United States v. 
Adler’s Creamery, 107 F. 2d 987; Yakus v. United States, 
321 U.S. 414. 

113 The Motion for Summary Judgment. 

Defendant respectfully directs the Court’s attention to 
the fact that the reason plaintiff’s application for a pass¬ 
port has been denied lies in the fact that plaintiff refuses to 
execute a non-Communist affidavit, as required by the Pass¬ 
port Regulations and as requested of this plaintiff. In 
short, plaintiff seeks the equitable relief of our courts with¬ 
out having first complied with the requirements of our 
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law and requests of those persons charged with the ad¬ 
ministration of our laws. Plaintiff does not, and indeed 
cannot, assert that the Secretary of State has abused 
his discretion by complying with his own regulations, which 
have the effect of law. Plaintiff relies, as indeed he must, 
on the argument that to require the execution of the non- 
Communist affidavit is unconstitutional. Defendant does 
not agree with plaintiff’s contention in this regard—But 
further than that, defendant submits that this Court should 
not be asked to intervene at this juncture in view of the 
fact that plaintiff is attempting to test the constitutionality 
of a regulaion without having complied with said regulation 
or, more important, without showing why he cannot com¬ 
ply with such regulation. It is submitted that if plaintiff 
were to file an affidavit showing that (1) he is not now and 
never was a Communist, or (2) lie is unable to furnish a 
“non-Communist” affidavit without committing perjury, 
it would then be up to the Secretary of State to decide 
whether or not the issuance of a passport to plaintiff would 
adversely affect the best interests of the United States. 
If the Secretary of State then declined to issue a passport, 
plaintiff could test the grounds for that denial in our 
courts. 

The defendant will file an appropriate affidavit, or affi¬ 
davits in opposition to plaintiff’s motion for summary 
judgment at least one day before the hearing of the motion, 
in accordance with the provisions of Pule 56(c) of the 
Federal Rules of Civil Procedure. 

Leo A. Rover 
Leo A. Rover 

United States Attorney 

Oliver Gasch 
Oliver Gasch 

Assistant United States Attorney 
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116 Filed Aug. 15, 1955 

Defendant's Motion for Judgment on the Pleadings or, in the 
Alternative for Summary Judgment 

Defendant, John Foster Dulles, individually and as Sec¬ 
retary of State, respectfully moves the Court for judgment 
on the pleadings or, in the alternative for summary 
judgment for the reasons that: 

1 . The Court lacks jurisdiction since the administrative 
procedures contemplated by the “Passport Regulations’’ 
(22 C.F.R. 51.135 et seq.) have not been invoked, much 
less exhausted; and, 

2. The complaint fails to state a claim upon which relief 
can be granted; and 

3. The regulation requiring plaintiff to file a “non¬ 
communist affidavit” (22 C.F.R. 51.142) is valid. 

In so moving the Court for judgment on the pleadings or, 
in the alternative for summary judgment, the defendant 
respectfully calls the Court’s attention to the complete 
absence of anv genuine issue as to material fact. 

In support of this motion, the Court is respectfully 
referred to the affidavit of Frances G. Knight, Director of 
the Passport Office of the Department of State, filed here¬ 
with as Exhibit A and expressly incorporated herein by 
this reference. In further support of this motion the 
Court is respectfully referred to the memorandum of points 
and authorities in support hereof, which is also filed here¬ 
with on behalf of the defendant. 

Leo A. Rover 
Leo A. Rover 
United States Attorney 

117 Oliver Gasch 

Oliver Gasch 

Assistant United States Attorney 
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Frank H. Strickler 
Frank H. Strickler 
Assistant United States Attorney 


Harold H. Greene 
Harold H. Greene 
Assistant United States Attorney 

Of Counsel: 


Edward H. Hickey 
Andrew P. Vance 
Attorneys , 

Department of Justice 


119 Filed August 15, 1955 

Affidavit 

I, Frances G. Knight, being duly sworn, depose and 
say that: j 

(1) I am the Director of the Passport Office of the 
Department of State and am charged by the Secretary of 
State with the responsibility for determining the action 
to be taken in the first instance on all passport applications. 

(2) On July 29, 1953, the plaintiff applied for a passport 
stating that he desired to visit England, France, Norway, 
Sweden and Denmark. 

; 

(3) On August 19, 1953, my predecessor in office, Mrs. 
Ruth B. Shipley, informed the plaintiff in writing that it 
would appear that the issuance of a passport to him was 
precluded under the provisions of subsections (a) and (b) 
of Section 51.135 of the Passport Regulations vfhich 
provide that a passport shall not be issued to: 

i 

“ (a) Persons who are members of the Communist Party 
or who have recently terminated such membership under 
such circumstances as to warrant the conclusion—not 
otherwise rebutted by the evidence—that they continue to 
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act in furtherance of the interests and under the discipline 
of the Communist Party; and 

(b) persons, regardless of the formal state of their 
affiliation with the Communist Party, who engage in 
activities which support the Communist movement under 
such circumstances as to warrant the conclusion—not 
otherwise rebutted by the evidence—that they have 
engaged in such activities as a result of direction, 
domination, or control exercised over them by the Com¬ 
munist movement.’ ’ 

In this connection he was informed that it had been alleged 
that (a) he was a Communist and (b) he had manifested a 
consistent and prolonged adherence to the Communist 
Party line on a variety of issues through shifts and changes 
of that line. He was informed further that he might appeal 
his case in the manner set forth in Section 51.137 of the 
Regulations and that he should submit an affidavit 
120 as to membership in the Communist Party as out¬ 
lined in Section 51.142 of the Regulations, and that 
it would also be pertinent for him to submit evidence of 
any deviation on his part from the Communist Party line. 
A copy of the Department’s letter is attached as Exhibit A. 
A copy of the Passport Regulations is also attached as 
Exhibit B. 

(4) On July 2, 1954, the plaintiff, having made no reply 
to the Department’s letter of August 19,1953, again applied 
for a passport, stating that he wished to visit England, 
Israel and possibly France and the Scandinavian 
countries. 

(5) On July 27,1954, my predecessor in office, Mrs. Ruth 
B. Shipley, informed the plaintiff in writing that it would 
appear that the issuance of a passport to him was pre¬ 
cluded for the same reasons set forth in her letter of 
August 19, 1953 and that he might appeal his case in the 
manner set forth in that letter. A copy of the letter of 
July 27,1954 is attached as Exhibit C. 
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(6) On November 5, 1954, the plaintiff, having pre¬ 
viously made no reply to the Department’s letter of 
July 27, informed the Department in writing that he had 
been invited to be a guest in the All-Union Congress of 
Soviet Writers in Moscow at the end of November and 
would like his passport application amended so as to include 
the Soviet Union among the countries to be visited. In 
this letter he asked whether the letter of July 27 still stood 
or whether the Department would issue his passport. A 
copy of this letter is attached as Exhibit D. 


(7) On November 10, 1954, the plaintiff was informed 
by telegram that in the absence of a reply to the letter of 
July 27, the Department must assume that he considered 
himself ineligible for passport facilities under the then 
existing regulations. A copy of this telegram is attached 
as Exhibit E. 

(8) On November 11, 1954, the plaintiff renewed 
121 his request for a passport, expressing his view that 
the Passport Regulations were illegal, and ex¬ 
pressing his intention to seek judicial relief. A copy of 
this letter is attached as Exhibit F. 

(9) On November 18, 1954, the plaintiff was informed 
that since his application was tentatively denied by the 
Passport Office on July 27, 1954, it would be necessary for 
him to proceed in accordance with the procedure outlined 
in Section 51.137 of the Passport Regulations if he desired 
to have the Department give further consideration to his 
case. That Section entitles an applicant who has been 
notified in writing of a tentative refusal of a passport to 
appear in person before a hearing officer of the Passport 
Office and to be represented by counsel for the purpose of 
an informal presentation of his case. A copy of the 
Department’s letter of November 18, 1954 is attached as 
Exhibit G. 

i 

(10) On December 3, 1954, the plaintiff, in writing, 
requested a final decision on his passport application with- 
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out his being required to execute the requested affidavit, 
stating that it was his understanding that failure to execute 
the affidavit precluded an informal hearing under Section 
51.137 of the Regulations. A copy of this letter is attached 
as Exhibit H. 

(11) On December 14, 1954, the plaintiff was informed 
in writing that his failure to execute in advance an 
affidavit of the nature outlined in Section 51.142 of the 
Passport Regulations did not preclude him from having 
an informal hearing as outlined in Section 51.137 of the 
Regulations. It was pointed out to him that at such hearing 
he would be expected to answer questions regarding past 
and present membership in the Communist Party and to 
confirm his oral statements in an affidavit for the record. 
He was told further that a continued refusal to execute 

the requested affidavit would preclude an appeal to 
122 the Board of Passport Appeals under Section 51.156 

of the Rules of the Board of Passport Appeals, 
which require that prior to petitioning for an appeal to the 
Board, an applicant shall (a) exhaust the administrative 
remedies available in the Passport Office, as set out in 
Section 51.137 of the Regulations, and (b) comply with the 
provisions of Section 51.142 respecting the execution of 
an affidavit concerning membership in the Communist 
Party, as a part of the application, if deemed necessary 
by the Passport Office. A copy of this letter is attached 
as Exhibit I. A copy of the Rules of the Board of Pass¬ 
port Appeals is also attached as Exhibit J. 

(12) On January 13, 1955, the plaintiff, having made no 
reply to the Department’s letter of December 14, 1954, 
instituted suit to compel the issuance of a passport and for 
other relief. 

(13) On May 10,1955, the plaintiff, through his attorney, 
requested reconsideration of the previous decision not to 
issue a passport in the light of recent invitations extended 
to the plaintiff for professional engagements. A copy of 
this letter is attached as Exhibit K. 
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(14) On May 25, 1955, I informed the plaintiff through 
his attorney in writing that if he desired further considera¬ 
tion, he should withdraw the court proceedings, submit an 
affidavit of the nature outlined in Section 51.142 of the 
Passport Regulations and request a hearing. No reply 
to this letter has been received in the Department. A copy 
of the Department’s letter of May 25, 1955 is attached as 
Exhibit L. 

(15) It was deemed necessary by my predecessor, and 
is still deemed necessary by me, to require the plaintiff to 
execute, as a part of his application, an oath or affirmation 
as to present and past membership in the Communist 
Party because of information contained in (a) reports from 
newspapers and other media of public information; 
(b) reports to the Department from American diplomatic 
and consular officials abroad concerning the plaintiff’s 
activities over a lengthy period of time; and (c) confidential 
reports from another agency of the Government. 

123 (16) The reports contained in newspapers and 

other media of public information upon wyhich 
reliance was placed in determining that the plaintiff should 
be tentatively refused a passport and required to execute 
an affidavit as to his present and past membership in the 
Communist Party indicate the following: 

That the plaintiff sent his son to be educated in the 
Soviet Union from 1936 to 1938; that in 1942 he attended 
a banquet in the Murray Hill Hotel in New York at which 
he and others were to be made members of the Board of 
Contributing Editors of the Communist publication, 
“The New Masses”; that since 1946 he has been Chairman 
of the Council of African Affairs which the Attorney 
General has made the subject of a petition to the Sub¬ 
versive Activities Control Board, requiring it to register 
as a Communist front organization; that in April 1949 he 
delivered a speech before the Communist-sponsored World 
Peace Congress in Paris in which he stated that the 
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American Negroes would never fight against the Soviet 
Union; that in July 1949 Manning Johnson, a former 
leader of the Communist Party, informed the House Com¬ 
mittee on Unamerican Activities that the plaintiff was a 
Communist Party member for many years and that he, 
Johnson, met the plaintiff at Communist Party Head¬ 
quarters in New York City where he held secret Communist 
Party meetings with Earl Browder, William Z. Foster, 
Jack Stachel and J. Peters; that in 1952 he wrote an 
article for the Daily Worker in which he condemned the 
Supreme Court for refusing to review the case of Ethel 
and Julius Rosenberg; that he marched in the May Day 
Parade in New York in 1951, and in subsequent May Day 
Parades in New York, including this year’s, and gave a 
speech at the reviewing stand; that in 1952 he accepted the 
Stalin Peace Prize; that in March 1953 he addressed a 
meeting of the Jefferson School of Social Science, 
124 which has been ordered to register as a Communist 
front organization by the Subversive Activities 
Control Board, in which he denounced the Smith Act and 
other anti-subversive legislation; that in December 1954 
he was listed as the main speaker at a mass meeting of the 
Civil Rights Congress, an organization designated by the 
Attorney General pursuant to Executive Order 10450; and 
that in Mav 1955 he sent a message to the Asian-African 
Conference at Bandung, Indonesia, pointing to the Soviet 
Union, Eastern Europe and China as examples of social 
progress. 

(17) The reports from American diplomatic and con¬ 
sular officers which were considered in determining that 
the plaintiff should tentatively be refused a passport and 
should be required to execute an affidavit as to membership 
in the Communist Party indicate the following: 

That the plaintiff was active in Communist circles in 
Canada in 1947; that he sang Communist anthems at 
concerts in foreign countries; that during concert tours of 
foreign countries he repeatedly criticized the condition of 
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Negroes in the United States, making invidious com¬ 
parisons between the treatment accorded them in this 
country and that accorded them and other minority groups 
in the Soviet Union; that in 1949 he accepted an invitation 
to preside over a meeting of the Communist-sponsored 
All India Peace Conference; that during a concert tour in 
Norway and Sweden in 1949 he made speeches violently 
attacking the Government of the United States as a 
“Hitler Fascism of the 1942 model”; that on a trip to 
Moscow in 1949, during which he was a member of the 
Communist-sponsored Continental Congress for Peace, he 
stated that the Soviet Union was the country he loved more 
than all others; that in July 1950 he was invited to be the 
principal guest at a meeting of the Communist-sponsored 
National Council of Peace Partisans which was held in 
Rome, Italy in August of that year; that he was invited to 
come to British Columbia in 1953 to give a speech 
125 before the National Convention of the Mine and 
Mill Smelter Workers’ Union, an organization which 
the Attorney General has petitioned the Subversive 
Activities Control Board to cite as a Communist front 
organization. 

(18) In addition to the information set forth above, 
consideration was given to information of a highlv con- 
fidential character from another agency of the Government 
which indicated, among other things, that the plaintiff was 
a Communist; that he made frequent visits to the Soviet 
Embassy and to the embassies of other Iron Curtain 
countries, that he associated upon many occasions with a 
number of Communists and officials of the Communist 
Party, including residence with such persons at their 
homes in various parts of the country, and that he attended 
numerous Communist sponsored functions, including in the 
recent past, the National Conference to Win Amnesty for 
the Victims of the Smith Act and a dinner in behalf of 
International Publishers, the official Communist publish¬ 
ing house in the United States. i 
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(19) Prior to the recent refusal of a passport to the 
plaintiff, his activities caused the Department to take the 
following action: 

(a) After the Department had been informed in July of 
1950 by the American Embassy at Rome that plaintiff had 
been invited to be the principal guest at a meeting of the 
Communist sponsored National Council of Peace Partisans 
in August, which action the Embassy deemed clearly con¬ 
trary to the national interest, the Department, on July 2, 
1950, cancelled plaintiff’s passport and, pursuant to the 
authority contained in Section 22C.F.R.53.5, solicited the 
cooperation of the Immigration and Naturalization 
Service and the Bureau of Customs in preventing the 
plaintiff’s departure from the United States. 

(b) Plaintiff was subsequently refused passports to 
attend the International Peace Delegation in Paris 

126 in April 1951; to attend a celebration in Peking of 
the Second Anniversary of the founding of the 
People’s Republic of China in September 1951, and to 
travel to Paris in 1951 for the purpose of presenting and 
arguing a petition before the General Assembly of the 
United Nations, charging that acts were committed by 
officials in the United States against the Negro race in 
violation of the Genocide Convention. All of these 
refusals were predicated on the ground that the con¬ 
templated travel on a United States passport would be 
contrary to the best interests of the United States. 

(c) In the early part of 1952, the Department, pursuant 
to the authority contained in 22C.F.R.53.5 took steps to 
prevent plaintiff from traveling to British Columbia to 
make a speech before the aforementioned National Con¬ 
vention of the Mine and Mill Smelter Workers’ Union. 

(d) In February 1953, plaintiff was refused a passport 
under Section 51.135 of the Passport Regulations for travel 
to the Soviet Union to receive the Stalin Peace Prize. 
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(20) On July 18, 1955, Mr. Robeson, his attorney,; Mr. 
Leonard B. Boudin, and other attorneys and advisers, had 
a conference in the Department of State at which I was 
present. During the conference, I informed Mr. Robeson 
that further action on his passport application could 
not be taken as he had failed to comply with' the 
Department’s request for an affidavit as to whether he had 
ever been a member of the Communist Party. Both Mr. 
Robeson and his attorney indicated that they considered 
the requirement of such an affidavit illegal and stated that 
no such affidavit would be filed. 


127 (21) Recently I lifted the restriction previously 

placed upon the plaintiff’s travel without a passport 
so that he might fulfill a concert engagement in British 
Columbia, since I was satisfied after discussions with the 
plaintiff and his attorneys at the meeting referred to in the 
preceding paragraph that the reasons which existed in 
1952 for preventing his travel to British Columbia no 
longer existed in that I was satisfied that the purpose of 
the proposed trip was solely to give a scheduled concert. 


Frances Knight 
Frances G. Knight 


Subscribed and sworn to before me this 12th day of 
August, 1955. 


Frances Jean Espe 

i 

Notary Public 

District of Columbia, 
City of Washington. 


My Comm, expires March 31, 1957. 





142 EXHIBIT “A” 

In reply refer to 
F130-Robeson, Paul 


August 19, 1953 


Mr. Paul Robeson, 

155 West 136 Street, 

New York, New York. 

My dear Mr. Robeson *. 

Reference is made to the application for a passport which 
you executed at the passport agency in New York City on 
July 29, 1953. Reference is also made to your application 
dated January 30, 1953 and to the Department’s letter to 
you dated February 11,1953. 

It would appear, upon the basis of information which the 
Department has received from various sources, that the 
issue of a passport to you is precluded under the provisions 
of sub-sections (a) and (b) of Section 51.135 of the Pass¬ 
port Regulations. In this connection it has been alleged 
that (a) you are a Communist, and (b) you have manifested 
a consistent and prolonged adherence to the Communist 
Party line on a variety of issues through shifts and changes 
of that line. You may, if you so desire, appeal your case 
in the manner set forth in Section 51.137 of the Passport 
Regulations. You should submit, as a part of your appeal, 
an oath or affirmation of the nature outlined in Section 
51.142 of the Regulations. It would also be pertinent for 
you to submit, in connection with the appeal, evidence of 
any deviation on your part from the Communist Party line. 

Sincerely yours, 

R. B. Shipley, 

Director, 

Enclosure: Passport Office 

Copy of Supplement to the 
Passport Regulations 
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EXHIBIT “C” 

[Note: Exhibit “C”, a letter of July 27, 1954, appears at 
pp. 9-10 as Exhibit “A” to the complaint] 


147 EXHIBIT “D” 

! 

Copy • 

155 West 136th Street 
New York City, N. Y. 
November 5, 1954. 

Mrs. R. B. Shipley 
Director, Passport Office 
Department of State 

Washington, D. C. ] 

Dear Mrs. Shipley: 

Since filing my application for a passport on July 2nd, 
I received, this week, a letter from Mr. Alexander Fadeev, 
Chairman of the Presidium of the Union of Soviet writers, 
and from Mr. Boris Polevoy, its Secretary, inviting me to 
be a guest at the All-Union Congress of Soviet writers 
in Moscow at the end of November. 

I should like to attend this conference and therefore 
wish to advise you that my travel plans, as originally 
stated, are amended to include visiting the Soviet Union 
as well. I 

Will you be good enough to advise me whether, under the 
circumstances, your letter of July 27th stands or whether 
the Department will issue a passport to me. I shall appre¬ 
ciate your so advising me by telegram collect in view of 
the immediacy of the occasion for my trip. 

i 

; 

Very truly yours, 

/s/ Paul Robeson 
Paul Robeson 
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Copy 


EXHIBIT “E” 


PASSPORT OFFICE 


Mr. Paul Robeson, 

155 West 136 Street, 

New York City, New York. 


November 10, 1954 


In absence reply letter July 27, Department must assume 
you consider yourself ineligible passport facilities under 
present regulations. 

R. B. Shipley, 

Director, 

Passport Office 


149 EXHIBIT “F” 

COPY 

155 West 136th Street 
New York, New York 
November 11,1954 

Mrs. R. B. Shipley 
Director, Passport Office 
Department of State 
Washington, D. C. 

Dear Mrs. Shipley: 

I have your telegram of November 10, 1954 in response 
to my letter of November 5, 1954. I believe that you are 
under a misapprehension. I have not withdrawn my previ¬ 
ous applications for a passport. Being of the view that the 
Passport Regulations are in violation of the Constitution 
and the laws of the United States, I intend to seek judicial 
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relief unless a passport is given to me in accordance with 
my several requests which are in your files. 

! 

Sincerely yours, 


PR/s 


/s/ Paul Robeson 
Paul Robeson 


150 EXHIBIT “G” 

i 

COPY 

Nov. 18,1954 

i 

In reply refer to I 

F130-Robeson, Paul j 

Mr. Paul Robeson, 

155 West 136th Street, 

New York, New York. 

Dear Mr. Robeson: 

The Department has received your letter of November 11, 
1954, in which you state that you have not withdrawn your 
previous application for a passport. 

Since your application was tentatively denied by this of¬ 
fice on July 27, 1954, it will be necessary for you to proceed 
in accordance with the procedure outlined in Section 51.137 
of the Passport Regulations if you desire to have the De¬ 
partment give further consideration to your case. 

Sincerely yours, 

Willis H. Young, 

Acting Director, Passport Office. 
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EXHIBIT “H” 


155 West 136 Street 
New York, N. Y. 

December 3,1954 

Willis H. Young, 

Acting Director 
Passport Office 
Department of State 
Washington, D. C. 

Dear Mr. Young: 

While Mrs. Shipley’s letter of July 27, 1954 did not indi¬ 
cate that it constituted a “tentative” disapproval, and it 
stated that I could “appeal,” your letter of November 18 
suggests the possibility of further proceedings in the Pass¬ 
port Office. It is my understanding from both letters and 
the Regulations as well as from a knowledge of your pro¬ 
cedures in other cases that the failure to execute the affi¬ 
davit referred to precludes the informal hearing referred 
to under Sec. 51.137. If I am correct in this understanding, 
then, since I decline to execute the affidavit requested, may 
T receive without further delay your final decision. 

Very truly yours, 

/s/ Paul Robeson 
Paul Robeson 
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152 EXHIBIT “I” 

In reply refer to: December 14,1954. 

130-Robeson, Paul 

I 

Mr. Paul Robeson, 

155 West 136 Street, 

i 

New York, New York. 

I 

Dear Mr. Robeson: 

The Department has received your letter of December 3, 
1954 regarding your pending application for a passport. 

i 

For your information it may be stated that your failure 
to execute in advance an affidavit of the nature outlined in 
Section 51.142 of the Passport Regulations does not pre¬ 
clude you from having an informal hearing as outlined in 
Section 51.137 of the regulations. However, at such hear¬ 
ing you will be expected to answer questions regarding past 
and present membership in the Communist Party and to 
confirm your oral statements in an affidavit for the record. 
A continued refusal to execute the requested affidavit, 
would, of course, preclude an appeal to the Board of Pass¬ 
port Appeals under Section 51.156 of the regulations. 



Sincerely yours, 

* * • 

Willis H. Young, 

Acting Director , Passport Office. 

i 

# • * * * * • 

158 

EXHIBIT “K” 

(On letterhead of Rabinowitz & Boudin) 

Director 

Passport Office 

May 10,1955 j 


Washington, D. C. 

Dear Madam: 

As you may know, the denial by your predecessor in office 
of a passport to my client Mr. Paul Robeson resulted in the 


I 
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institution of an action on January 13, 1955 in the United 
States District Court for the District of Columbia, Robeson 
v. Dulles, (Civil Action No. 169-55). This action is still 
pending and in due course will come on for trial. 

In the meantime, Mr. Robeson has received numerous re¬ 
quests from all parts of the world to appear in concerts, 
films and plays. He has been unable to accept these invita¬ 
tions because of the refusal of your office to give him a 
passport. This has resulted in severe detriment to his live¬ 
lihood and to his international public and to the arts. 

I enclose herewith one of the most recent invitations— 
an opportunity to appear in a film version of “Othello” to 
be produced in the Soviet Union. 

I should like you to reconsider the previous action taken 
by your office and to advise me whether you will not issue a 
passport to Mr. Robeson so that he may appear in the film 
referred to. 

May I have your reply within the next several days. 

Very truly yours, 

/s/ Leonard B. Boudin 
Leonard B. Boudin 


LBB :a 
end. 
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159 EXHIBIT “L” j 

COPY ! 

i 

In reply refer to 
F130-Robeson, Paul 

May 25,1955 ■ 

i 

Mr. Leonard B. Boudin, 

7 ^ 

Rabinowitz & Boudin, 

Attorneys at Law, 

25 Broad Street, j 

New York 4, New York 

Dear Mr. Boudin: 

The Department has received your letter of May 10,1955 
regarding the desire of Paul Robeson to obtain a passport. 

In reply I can only suggest that if Mr. Robeson desires 
this office to consider the matter of issuing an American 
passport to him he should withdraw the present court; ac¬ 
tion, submit an affidavit of the nature outlined in Section 
51.142 of the Passport Regulations and request a hearing 
as provided for in Section 51.137 of the Passport Regula¬ 
tions. | 

Sincerely yours, 

Frances G. Knight, 
Director, Passport Office. 


160 COPY 

(Translated from the Russian Original) 

Moscow 

March 15,1955 ! 

i 

Dear and highly esteemed Mr. Robeson: 

Perhaps you already know from reports in the world 
press that the “Mosfilm” studio has included in its plans 
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for this year the production of a film version of Shake¬ 
speare’s “ Othello”. 

Knowing you as a magnificent portrayer of this role, we 
would be very happy if you would agree to play Othello in 
our film (in either English or Russian, whichever language 
you would prefer.) 

The scenario is already prepared and we plan to start 
filming it in the latter part of May or the beginning of June 
and to finish by November of this year. 

We would be highly pleased to receive from you as soon 
as possible your agreement in principle, since work on the 
production has already been begun. 

It is hardly necessary for me to assure you once again of 
the tremendous artistic job which association with your 
wonderful talent will bring us. 

Anxiously awaiting your reply, 

With sincerest respect, 

Sekgei Yutkevich 
Director 

P.S. If you are going to be in Europe, I ask you to keep 
in mind that I will be in France (in Cannes and Paris) from 
April 25 to May 15 as a member of the International Film 
Festival jury, and would be happy to meet you personally 
and discuss any questions that you might have. 


Filed Aug. 15, 1955 

Memorandum in Support of Motion for Judgment on the 
Pleadings or, in the Alternative for Summary Judgment 

Statement of the Case 

This case is before the Court on cross-motions for sum¬ 
mary judgment as well as on plaintiff’s motion for pre¬ 
liminary injunction and defendant’s motion, in the alter- 
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native, for judgment on the pleadings. Plaintiff filed his 
motions on July 25, 1955, and defendant filed his on 
August 15, 1955. This suit was commenced by complaint 
filed January 13,1955, to which defendant answered March 
28, 1955. 

This memorandum is submitted by the defendant in sup¬ 
port of his motion for judgment on the pleadings or, in 
the alternative for summary judgment, and in opposition 
to plaintiff’s motion for summary judgment. It is sup¬ 
ported by an affidavit of Miss Frances G. Knight, Director, 
Passport Office, Department of State. Opposition to plain¬ 
tiff’s motion for preliminary injunction was filed by de¬ 
fendant on August 8,1955. 

The pertinent facts of the case are fully set forth in the 
attached affidavit of Miss Knight. 

i 

128 ARGUMENT ; 

i ! 

Plaintiff Is Not Entitled To Judicial Relief Since He 
Has Not Exhausted the Available Administrative 
Process j 

* * * * * * # * • • 

136 II | 

Department of State Passport Regulations 
are VAlid and Reasonable 

i 

1. The regulations were validly promulgated. 

i 

* • # • ♦ * # # • • 

i 

I 

2. The regulations are in accord with the Constitution. 

# # # * * >* * * # # 
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141 m 

Tentative Denial of a Passport to Plaintiff 

Was Justified 


/s/ Leo A. Rover 
Leo A. Rover, 

United States Attorney. 



Excerpts From Transcript of Proceedings 

< 

Mr. Boudin 

4 

Now, the plaintiff took the position that the hearing pro- * 

cedures set forth in 51.137 were invalid, the matter of 
procedural due process. He took that position even be¬ 
fore the Court of Appeals took the same position in Nathan 
v. Dulles, and before Your Honor essentially took that * 

position in Foreman v. Dulles. He took the position that t 

the absence of a bona fide hearing in the Passport Office 
under the regulation 51.137, which is referred to, made it 
unnecessary, in fact, futile to go through a kind of per¬ 
sonal inquisition which we have seen those hearings in¬ 
volve; and that the requirement that he execute an 
6 affidavit was directly contrary to our accusatorial 

system under which it is the duty of the State De- 4 

partment or any government agency to produce the evi¬ 
dence against one who stands accused by it, rather than 
to require a testimonial oath of some kind. And the plain- 1 

tiff, again before the decision in Shactman v. Dulles and «• 

anticipating it, as he had a right to do, in view of the 
decision in Bauer v. Acheson, took the position that he 
was claiming here not a privilege, either to work for the 
government or otherwise, but a constitutional right to A 

travel, and it would be unreasonable and arbitrary and 
improper for the government to attach a condition to the 
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exercise of a constitutional right, whatever it was able to 
do in the field of government loyalty programs and other¬ 
wise, because of the limited supervision by the courts over 
the termination of what has been called a privilege by! the 
executive branch of the government. 

And so the plaintiff, as did Dr. Nathan, did not appeal 
to the Board of Passport Appeals and instead instituted 
this lawsuit. 

* # * * * # * # * | • 

Mr. Rover: ! 

# • • * • • • • * * 

32 Now, let me state at the outset this man’s pass¬ 
port has not been denied. The Secretary has said 

to him time after time after time, because of this informa¬ 
tion, it is my judgment that before we proceed to give 
you a hearing under 51.137, you will be required, either 
one of two things must happen, we are asking you 

33 to file an affidavit that you -were not in the past or 
you are not now a member of the communist party. 

Now, while there may be, apparently, some language 
confusion in some of the letters, I think undoubtedly what 
Mrs. Shipley and Miss Knight have said to Robeson is 
this: We will give you a hearing under 51.137, but you 
will be expected at that time to file this anti-communist 
affidavit. j 

Now, what the hearing is going to be, we have no right 
to speculate at the moment that it is not going to be a 
hearing that would not receive the approval of this court, 
we have not denied him a hearing, we have not denied him 
a passport. We have said that because of the information 
in our possession, either now file this affidavit or come 
before the Passport Office for your hearing and at that 
time be prepared to deny this communist affiliation, be¬ 
cause of the things that w r e have in our possession and 
which are disclosed publicly in the affidavit that I will call 
Your Honor’s attention to in a minute. 


i 


I 
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Now, I think it only fair, as a prelude to arguing the 
reasonableness of this communist affidavit provision, to 
refer Your Honor briefly to what our courts have said as 
to what the communist party is. 

• *•••••**• 

37 Now, we have asked this man to sign a communist 
affidavit, why? Not because he is an artist, not be¬ 
cause he is a singer. We are not willing to admit, cer¬ 
tainly until after there is a hearing, that this man wants 
to go abroad merely to sing and merely to act. 

• ••••••*#• 

38 But when you And the Secretary confronted with 
this type of evidence, now this is no alleged star 

chamber proceeding, these are some of the things which 
we disclose in open court as to why, for the benefit of the 
people of this country, we say that this man should be 
required to at least start the ball rolling by telling us 
whether he is or is not a communist and then we proceed 
from there on. Maybe, if he denies that he is a communist 
and the evidence that is presented at this hearing con¬ 
vinces the Secretary of State that it is not inimical to the 
public interests that Robeson be given a passport, we have 
a right to assume that if he were convinced of that matter, 
he would probably act legally, I think that is the presump¬ 
tion. 

But here we are at the outset of a matter, we haven’t 
denied him a hearing, we haven’t denied him a pass- 

39 port, we have said for these reasons we are going 
to invoke our discretionary power, we are going to 

require you to complete your passport and we are not 
using this only against you—that is the old cry, of dis¬ 
crimination. There isn’t anyone, if the State Department 
has information that the man is a communist, there isn’t 
any man applying for a passport under those circumstances 
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who isn’t asked the very same thing that Robeson was 
asked to do; the others have done it. 

• • • • • • * * * • 

43 Now, I submit, Your Honor, that with that type 
of showing, there shouldn’t be any question but that 

the affidavit requirement is reasonable, not discriminatory, 
it is used in other cases. The time may come, I don’t know, 
when Congress will insist that it be used in all cases, 
but in this case the Secretary has been moderate, he says 
in his regulation it shall be used whenever, in his judgment, 
it seems to be necessary. If there ever was a case where 
there was certainly a real ground for demanding 

44 that this man clear this thing up, it isn’t a question 
of us sitting there, an inquisition, this isn’t any 

inquisition, these are direct charges against Paul Robeson 
which he, himself, and no one else can clear up and he 
won’t do it. And why? Beeuase he says the regulations 
are unconstitutional. j 

• • • • * • * * * • 

47 I say right now that if Robeson will sign this 
affidavit, unless he admits he is a communist, he will 
certainly be given a hearing and he will certainly be given 
an opportunity to offer evidence, that is all the Court of 
Appeals said; they haven’t said what they mean by a quasi¬ 
judicial hearing. 

So, as Your Honor in the Foreman case very properly 
used that same language, Your Honor didn’t spell out 
what they meant by a quasi-judicial hearing, and I re¬ 
peat this man cannot stand out on the sidewalk in front 
of the State Department and say this, and expect this 
Court to go along, “I won’t comply with your regulation, 
I don’t care what you have in your files that might vin¬ 
dicate to you that I am a communist or have communist 
affiliations, I won’t sign that affidavit, I want a passport, 
you have got to give me one because Shaetman and Nathan 
says so.” That is his position in a nutshell. 

• • * • * # • • * * 
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50 Now, how different is this case? We say this man, 
the information we have makes it proper for us to 
call upon him to sign a communist affidavit. If he signs 
it, if he denies that he is a communist, he will undoubtedly 
be given a hearing. There is nothing in any decision of 
this court that the type of hearing that can be given under 
137 is not due process. The courts never have to meet 
squarely the type of hearing where evidence is presented 
by both sides, the opportunity to present. So I submit, 
Your Honor, we have no right to assume that the hear¬ 
ing that will be granted will not be legally proper, that 
is pure speculation. The Nathan case never decided that, 
the Shactman case didn’t decide it. This type of hearing 
which Robeson undoubtedly will be given, if he will take 
the first step, has never been passed upon in this court. 

When he has taken his first step—and I repeat that if 
there ever was a case where the Secretary was justified 
in being suspicious of the communist connection, this is it. 
There is no use crying discrimination, there isn’t any dis¬ 
crimination, he is treated the same as anybody else when 
the Secretary has information that the man has communist 
affiliations. 

• ***•*••*• 

Mr. Boudin: 

*###•*••*• 

58 So our fundamental request, our basic request, 
is for direction of a passport in accordance with our 
motion for summary judgment. But in the event that 
Your Honor should follow’ the procedure laid dowm in the 
Foreman case, then there we are at least entitled to the 
quasi-judicial hearing which Your Honor directed there. 
They say they don’t know’ w’hat a quasi-judicial hearing 
is; I think Your Honor spelled it out very well in the 
Foreman case, I think the Court of Appeals spelled it out 
very well before Your Honor in the Nathan case. We 
will take that hearing, if Your Honor denies our motion 
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directing them to issue us a passport, but that hearing, 
and they must know in advance, that hearing is one which 
they must put their evidence in, they must put their 
Manning Johnsons in, they must put their diplomatic 
59 corps on, on these secret reports, they must put 
their FBI informers on, if there are any, those are 
the people we have a right to cross-examine because that 
is what a quasi-judicial hearing means. 

They can’t do it and they won’t do it, and if Your 
Honor directs a quasi-judicial hearing, they may decide 
to appeal or they will give us a passport. Our experience 
is too clear in the last two months with the Department 
of State, but certainly Paul Robeson is entitled to the 
same quasi-judicial hearing that the Court of Appeals 
offered to Dr. Nathan, and Paul Robeson is no less a man 
than another client of mine, Dr. Clark Foreman, who Your 
Honor directed get a quasi-judicial hearing, and the affi¬ 
davit has nothing to do with it. They must put in their 
proof, the affidavit is a method of avoiding proof and so 
I say to Your Honor, we have a right to one or the other, 
a passport or a hearing. 

• • * * * * * • * # 


The Court: Administrative jmocedures have been set up 
for the handling of passport cases and admittedly in this 
case, the plaintiff has not undertaken to follow through on 
those administrative procedures. 


The plaintiff raises questions about the constitutionality 
of certain provisions and he also asserts that certain regula¬ 
tions are invalid and unauthorized by law. The 
60 Supreme Court in a case reported in, I believe, 347 
U.S., I don’t recall the name at the moment, said 
that where a litigant undertook to raise constitutional is¬ 
sues, and administrative procedures had been provided, 
that the litigant must nevertheless exhaust the administra¬ 
tive procedures before the constitutional issue could be 
considered. i 
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Now, in this case that we have heard so much about this 
morning, this Shactman case, the Court said the right to 
travel, to go from place to place as a means of transpor¬ 
tation permit, is a natural right subject to the rights of 
others and to reasonable regulation under law. 

Now, on the basis of this record in this case, the Court 
doesn’t feel that it can find that the Secretary of State 
has abused his discretion or that he has acted arbitrarily. 
Now, the Court realizes, of course, that the plaintiff is 
claiming that he is not going to get a proper hearing at 
the State Department. Now, this Court cannot assume 
that he is going to be accorded an improper hearing. The 
Court must assume that he is going to be given a proper 
hearing, an appropriate hearing. 

Mr. Boudin: May I respond to Your Honor? 

The Court: No. The Court is not going to guess about 
what kind of hearing he is going to get. After he has 
exhausted his administrative remedies, then he may come 
into court and point out any arbitrary action, if there 
61 is any, or any abuse of discretion, if there be such; 

and so the Court feels that it must deny the plain¬ 
tiff’s motion for an injunction enjoining the Secretary of 
State from refusing the passport, and also the Court feels 
that it must deny the plaintiff’s motion for a summary 
judgment. 

Now, yesterday the defendant filed a motion for sum¬ 
mary judgment and I understand from you gentlemen this 
morning that you desire that this argument today be con¬ 
sidered also an argument on that motion filed yesterday, 
and the plaintiff will be permitted twenty days to respond 
to the motion which the government filed yesterday and, 
after that, the Court will rule on the government’s motion 
for summary judgment. 

#••••••••# 
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Mr. Boudin: Your Honor is through? 

May I make this observation. On the motion for pre¬ 
liminary injunction, of course, we have not yet filed an 
affidavit and Your Honor will recall I wanted the opportu¬ 
nity to file an affidavit in opposition to that motion—I am 
sorry, in opposition to their answering papers on our mo¬ 
tion for preliminary injunction. Do I understand that Your 
Honor regards the facts as clear enough, without our an¬ 
swering affidavit? Your Honor, in a sense, has anticipated 
my filing an affidavit. 

The Court: No, I have not anticipated anything with 
respect to the government’s motion, that is all to be con¬ 
sidered. I understood you were going to file your papers 
with regard to that, in twenty days. j 

# • * * * # * * *!# 

161 Filed August 19, 1955 

Findings of Fact and Conclusions of Law 

Findings of Fact 

! 

1. Plaintiff applied for a passport on July 2, 1954. 

2. Defendant’s passport regulations provide for the ex¬ 

ecution of a non-Communist affidavit by passport applicants 
at any stage of the proceedings in the Passport Division or 
before the Board, when it is deemed necessary to require 
the same. I 

3. Defendant, acting through subordinate officials in the 
Passport Office, advised plaintiff that he should execute an 
affidavit affirming that he is not and has not been a member 
of the Communist Party. 

4. Plaintiff has refused to proceed further at the ad¬ 
ministrative level. 
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Conclusions of Law 

1. Plaintiff has failed to exhaust the administrative 
remedy. 

2. Plaintiff has failed to show a reasonable likelihood of 
success on ultimate determination of this case. 

3. Plaintiff is not entitled to a preliminary injunction. 

Burnita Shelton Mathews 
Judge 

Dated: August 19, 1955. 


163 Filed August 19, 1955 

Order 

This cause having come on for hearing on plaintiff’s 
motion for a preliminary injunction and the Court having 
heard argument of counsel for the respective parties and 
having entered findings of fact and conclusions of law here¬ 
in, it is this 19th day of August, 1955, 

Ordered, that plaintiff’s motion for preliminary injunc¬ 
tion be and the same is hereby denied. 

Burnita Shelton Mathews 
Judge 


164 Filed August 19, 1955 

Order 

This cause having come on for hearing on plaintiff’s 
motion for summary judgment and the Court having con¬ 
sidered the complaint, plaintiff’s exhibits, answer, as 
amended, and defendant’s affidavit and exhibits in opposi¬ 
tion, and the court having heard argument of counsel for 
the respective parties, and being of the opinion that the 
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plaintiff has failed to exhaust the administrative remedy, 
it is this 19th day of August, 1955 

Ordered, that plaintiff’s motion for summary judgment 
be and the same is hereby denied. 

Burnita Shelton Mathews 
Judge 

i 

165 Filed October 11, 1955 

i 

Judgment 

i 

This cause having come on for hearing on the defend¬ 
ant’s motion for summary judgment or in the alternative 
for judgment on the pleadings and it appearing to the 
Court, after consideration of the pleadings filed herein 
together with memoranda of points and authorities; in 
support of defendant’s motion and in opposition thereto, 
and after hearing argument of counsel for the respective 
parties in open court, that there is no genuine issue of 
material fact and defendant is entitled to judgment as a 
matter of law, it is this 11th day of October 1955, 

Ordered that the defendant’s motion for summary judg¬ 
ment be and the same hereby is granted, and it is 

i 

Further Ordered that judgment be and it hereby is en¬ 
tered in favor of the defendant dismissing the complaint 
herein. 

Burnita Shelton Mathews 

Judge ! 

! 

I 

166 Filed October 17, 1955 

' i 

! 

Notice of Appeal 

Notice is hereby given this 15 day of October, 1955, that 
the plaintiff, Paul Robeson hereby appeals to the United 
States Court of Appeals for the District of Columbia from 


the judgment of this Court entered on the 11th day of 
October, 1955 in favor of the defendant, John Foster 
Dulles, Sec’y of State against said plaintiff and from the 
Orders of Court entered on the 19th day of August, 1955 
denying the plaintiff’s motions for preliminary injunction 
and for summary judgment. 

James T. Wright 

Attorney for Plaintiff 
James T. Wright 
2003 12th St., N. W. 
Washington, D. C. 

Leonard B. Boudin 
Leonard B. Boudin 
25 Broad St. 

New York, N. Y. 
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170 Civil Docket 

United States District Court for the 
District of Columbia 

No. 169-55 

Declaratory Judgment and Injunction 
Paul Robeson 


John Foster Dulles, Secretary of State 

Attorneys: 

i 

i 

James T. Wright 
2003 12th St., N. W. 

Leo Rover, Oliver Gasch, Frank Strickler 
U. S. Courthouse 

1955 

January 13, Wright, Dec’d $10.00. 

March 31, U. S. Treas., Dish’d $10.00. 

October 17, Wright; U. S. Treas., Rec’d $5.00, Dish’d 
$5.00. 

November 23, Wright; U. S. Treas., $36.50, Dish’d $36.50. 

171 

1955 

Jan. 13—Complaint, appearance & Exhibits A, B, & C. 
Atty Gen ser 1-19-55 filed. 

Jan. 13—Summons, copies (1) and copies (1) of Complaint 
issued ser 1-14-55; U. S. Atty ser 1-13-55. 

Mar. 14—Stipulation of counsel for extension of time for 
deft to answer or otherwise plead to and including 
March 28, 1955; app of Frank Strickler for deft, filed. 

Mar. 28—Answer of deft to complt; app of Leo A. Rover, 
Oliver Gasch, Frank H. Strickler; c/m 3-28-55 filed. 
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Mar. 28—Calendared (N). 

July 25—Motion of pltf for preliminary injunction; P & A; 
c/s 7-25-55; filed. 

Jul 25—Motion of pltf for summary judgment; memo in 
support of motion; Exhibits (3) c/s 7-25-55 filed. 

Jul 25—Affidavit of pltf and exhibits (6) M. C. 7-25-55 
(For both motions of 7-25). 

Aug. 9—Points and Authority of deft in opposition to pltf’s 
motions for summary judgment and for preliminary 
injunction; c/m 8/8/55 filed. 

Aug. 11—Amendment of deft to ans; consent; filed. 

Aug. 15—Motion of defts for judgment on the pleadings or 
for summary judgment; c/ per se 8/15/55; P & A’s; 
M. C. 8/15/55 filed. 

Aug. 15—Affidavit of Frances G. Knight; Exhibits; filed. 

Aug. IS—Order denying plaintiff’s motion for summary 
judgment (N) Matthews, J. 

Aug. 18—Findings of Fact and Conclusion of Law. (N) 
Matthews, J. 

Aug. 18—Order denying plaintiff’s motion for preliminary 
injunction Mattews, J. 

Sept. 6—Stipulation between counsel extending time within 
which plaintiff may reply to motion of defendant for 
summary judgment or in the alternative for judgment 
on pleadings, from Sept. 6, 1955 to and including Sept. 
20, filed. 

Sept. 29—Official transcript of proceedings of 8/16/55; pp. 
1-63; Clerk’s fee copy; reported by M. A. Deeds, filed. 

Oct. 4—Memorandum of pltf in opposition to deft’s motion 
for judgment on the pleading or alternative for sum¬ 
mary judgment; c/s 10-4-55; filed. 

Oct. 11—Judgment of deft dismissing the complaint. (N) 
Matthews, J. 

Oct. 17—Notice of appeal by pltf; deposit by James T. 
Wright, $5.00; copy mailed to Leo A. Rover, U. S. 
Attorney; filed. 

Oct. 24—Designation by pltf. of record on Appeal; c/m 
10/24/55; filed. 


Nov. 23—Record on appeal delivered to James T. Wright, 
atty; Clerk’s fee, $36.50 paid filed. 
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1955 

Dec. 16—Motion of pltf to amend designation of record on 
appeal; c/s 12/15/55; 

Dec. 16—Consent order amending designation of record on 
appeal to include Clerk’s docket entries (N) M;at- 
thews, J. | 

Dec. 16—Motion of pltf to amend designation of record on 
appeal; c/m 12/15/55; filed. 
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Statement of Questions Presented 

1. Whether the natural right to travel is protected by 
the Constitution, whether a passport is essential to its exer¬ 
cise, and whether due process may be dispensed with in a 
passport denial. 

2. a. Whether the 192(5 passport statute, apart from 
continuing the powers of the Secretary of State with re¬ 
spect to proof of citizenship of passport applicants and 
ministerial functions in connection with the issuance of 
passports, confers upon him rule-making and discretionary 
authority to impose a substantive test for passport appli¬ 
cants: and, if so, whether the statute is constitutional. 

b. Whether the regulations of the Secretary, prohibiting 
passports to Communist Party members and purported 
sympathizers, conflict with the statutory test of citizen¬ 
ship or other allegiance, and with the passport prohibitions 
of the Internal Security Act of 1950. 

c. Whether the regulations are invalid because not pro¬ 
mulgated under §4 of the Administrative Procedure Act. 

3. Whether denial of a passport under the regulations— 

(a) violates the First Amendment: and 

(b) denies due process— 

(i) substantively, in the vagueness of their stan¬ 
dards: 

(ii) procedurally, (a) in that they deny cross- 
examination and prescribe a determination on a rec¬ 
ord concealed from an applicant: (b) because a test 
oath may not constitutionally be required as a con¬ 
dition of an administrative hearing and decision: 
and (c) because the adjudication, hearing and de¬ 
cisional provisions of the Administrative Procedure 
Act are not applied. 

4. Whether the doctrine of exhaustion of administrative 
remedies applies, so as to bar judicial relief before compli¬ 
ance with the regulations. 

5. Whether the regulations may validly confer upon the 
Secretary unrestricted power to prevent departure to West¬ 
ern Hemisphere countries, when a passport is not required 
of citizens generallv. 
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2. If the 1926 statute is interpreted to confer the 
power here exercised by the Secretary, it con¬ 
stitutes an invalid delegation of legislative 
power . 24 

B. The regulations conflict with the mandate of Con¬ 
gress . 27 

C. The regulations were promulgated in violation of 
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Jurisdictional Statement 


The District Court had jurisdiction under the provisions 
of D. C. Code 11-305 and 306; ^10 of the Administrative 
Procedure Act, 5 IT. S. C. § 1009; and 28 U. S. C. § 2201, 
as set forth in the complaint (R. 1).* The jurisdiction of 
this Court is invoked under the provisions of 28 U. S. C. 
§ 1291. The judgment below was filed October 11, 1955, and 
notice of appeal was filed October 17, 1955 (R. 81, 82). 

Statement of the Case 

The Facts 

! 

Appellant is a singer and actor of national and interna¬ 
tional note.t and has practiced these professions for over 

* References to the pages of the Joint Appendix will he designated 
as "R. 

i 

t Columbia Encyclopedia (1950), p. 1684: 

“ * * * The son of a runaway slave who became a minister. 
Robeson graduated first from Rutgers (1919) where he was a 
Tour letter’ man in athletics and a member of Phi Beta Kappa 
and then from Columbia University School of Law (1923). In 
1924 he embarked on a theatrical career, playing leading roles 
in Eugene O’Neill’s ‘All God’s Chillun Got Wings’ and ‘The 
Emperor Jones’. He began his career as a singer (1925) with 
a program of Negro spirituals, and his rich, warm baritone voice 
has since become known all over the world. His theatrical 
career continued with triumphs in Ferber and Kern’s ‘Showf 
boat’, Shakespeare’s ‘Othello’ (in England, 1930, in the United 
States, 1943-45) and O’Neill’s ‘Hairy Ape’. Some of the moving 
pictures in which he starred include ‘The Emperor Jones’j. 
‘Sanders of the River’, ‘King Solomon’s Mines’, and ‘Songs of 
Freedom’.” 

Mr. Robeson is the holder of four honorary degrees, M.A., Rutgers 
University. 1932; L.H.D.. Hamilton College. 1940; L.H.D., More¬ 
house College. 1943: Dr. Humane Letters, Howard University. 1945L 
Who's Who in America (1954-1955). p. 2267. 

During World War II Mr. Robeson sang at War Bond drives and 
went abroad to entertain troops (N. Y. Times, May 31, 1942. p. 25; 
col. 6: Jan. 29, 1954, p. 16, col. 5; Sept. 30, 1945, Section 2, p. 4, 
col. 3). 

See also Grove’s Dictionary of Music and Musicians (1954), ppl 
190-191: 19 Encyclopedia Brittanica (1953) 335. 


three decades (R. 1, 15). They are his sole source of in¬ 
come (R. 1). In connection with his concert and stage ap¬ 
pearances abroad he lias continuously since 1922 applied 
for, received, and used passports issued by the Department 
of State (R. 2, 15). 

On or about August 1, 1950, while appellant was holding 
a valid and unexpired passport, the then Secretary of State 
announced to the press that appellant's passport had been 
revoked (R. 2, 15-10). This revocation action was taken 
without notice or hearing, and was not based on any viola¬ 
tion by appellant of any law relating to passports. On 
August 7, 1950 the then Director of the Passport Office 
advised appellant that the action had been taken “because 
the Department considers that Paul Robeson’s travel 
abroad at this time would be contrary to the best interests 
of the United States."' Id.* 

On Januarv 31, 1952 agents of the then Secretary of 
State, upon his order (R. 2, 23, 50), physically prevented 
appellant from traveling to Canada for the purpose of par¬ 
ticipating in a concert (R. 2, 16-17). 

Moreover, the present Secretary of State, appellee here, 
through his subordinate, the Director of the Passport Of¬ 
fice, + has persistently refused to grant appellant a passport, 
despite appellant's repeated requests therefor. Appellant’s 
passport application of January 30, 1953, was denied on 
February 11. 1953 (R. 2, 17, 50, 52). A further application 
of July 29, 1953 for travel to England. France, Norway, 
Sweden and Denmark was refused on August 19, 1953 (R. 
43, 52). On July 2, 1954, appellant applied for a passport 
for travel to England, Israel, France and the Scandinavian 


* An appeal by the present appellant in his suit against the then 
Secretary of State to return the passport and to require revocation 
of the cancellation order was dismissed bv this Court as moot. Robe¬ 
son v. Acheson. 91 App. D. C. 227. 198 F. 2d 985 (1952). 

t For convenience, further references in this brief to the appellee 
or the Secretary of State are intended to include the Director of the 
Passport Office and other subordinate officials in the Department of 
State. 
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countries. The application was accompanied by a detailed 
statement of the stage appearances and concert tours which 
appellant was invited to give, together with copies of the 
invitations themselves (R. 2(i-3S). This application, too:, 
was refused (R. 8-9). The refusal was adhered to when 
appellant subsequently informed appellee of his desire to 
accept an invitation to attend a Congress of Soviet Writer^ 
in Moscow in November, 1954 (R. 53). 

The effect of the Secretary's conduct on appellant's ca¬ 
reer as an artist and upon his ability to earn a livelihood 
lias been devastating. During most of appellant's life as 
an artist he sang and acted before audiences in the United 
States and throughout the world with virtually no limb 
tation. During the last decade, however, appellant, in conn 
mon with many other artists, has been subjected in the 
Cnited States to a blacklist for political non-conformity, 
true or imputed. Many great actors, singers, writers, di¬ 
rectors, and producers have been driven into partial of 
complete unemployment or into secret employment. Ap-t 
pellant has been similarly affected. He has not been given 
acting parts in dramatic plays and motion pictures for 
many years. Opportunities for appearances in operas,! 
dramas, motion pictures, the larger concert halls, radio and 
television have been closed to him. He has had many fewer 
concerts than in years past. As a result of the blacklist^ 
appellant has been prevented from carrying on his career 
as an artist in the United States, his income has been re¬ 
duced by thousands of dollars annually, and the expression! 
of his talents has been frustrated (R. 19). 

The blacklist has not spread, however, to many other; 
parts of the world. Appellant continuously receives many 
offers from leading producers, impresarios, musicians, and 
directors abroad to act in plays and motion pictures and to! 
sing in concerts * (R. 20, 58). The Secretary's denials of: 

i 

* For example, appellant was invited by Leslie Linder Productions; 
in England to play the title role in a motion picture version of; 
‘‘Othello”, an invitation to which was added the welcome of the; 
Council of British Actors Equity Association (R. 32-33). He was; 
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a passport, however, have prevented appellant from avail¬ 
ing himself of such opportunities. 

Tn response to appellant's passport applications the Sec¬ 
retary wrote that “it has been alleged" that appellant is 
a Communist and an adherent of “the Communist Party 
line" (K. 9, 52), and that the issue of a passport to him 
was precluded under $ 51.135(a) and (b) of the Passport 
Regulations + (ibid). These subsections provide in sub¬ 
stance for the denial of passports to persons who are mem¬ 
bers of the Communist Party and to persons who, as a 
result of the direction of the Communist movement, engage 
in activities which support it. 

The Secretary held out to appellant the prospect of going- 
forward with proceedings under § 51.137 of the regulations, 
which purports merely to entitle appellant “to present his 
case and all relevant information informally to the Passport 
Division," in connection with which the Secretary also 
required an affidavit of appellant pursuant to §51.142 of 
the regulations (R. S-9). Tender §51.142 ‘‘ * * * if it is 
deemed necessary, the applicant may be required, as a part 
of his application, to subscribe, under oath or affirmation, 
to a statement with respect to present or past membership 
in the Communist Party." 

requested to give a concert tour in England under the auspices of 
the Workers’ Music Association, Ltd., to which was added a per¬ 
sonal invitation signed bv twelve vice-presidents of the association 
(R. 34-36). He was offered a contract by an impresario of Tel 
Aviv. Israel, to make a concert tour of that country (R. 37). He 
was invited to play the title role in a Moscow film production of 
“Othello” (R. 59-60). Expressions of interest in appearances by 
appellant in other foreign countries are also received often (R. 58). 
which would undoubtedly ripen into firm commitments if appellant 
were free to fulfill them. 

122 CER § 51.135(a), (b ). The text appears in the Appendix 
at the conclusion of this brief. For brevity, the reference to “22 
CFR” in connection with the Passport Regulations will be omitted 
hereafter. 
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i 

The Action Below 

i 

Thus appellant was repeatedly refused a passport, and, 
as further obstacles to his securing one, the Secretary 
interposed procedures and conditions which appellant re¬ 
garded as unlawful and unconstitutional. He accordingly 
instituted suit against the Secretary in the District Court 
for the District of Columbia. The relief he sought was in 
substance that the Secretary be directed to issue a passport 
to him forthwith upon terms applicable to citizens generally, 
and that the Secretary refrain from preventing him froih 
travelling to Western Hemisphere areas for which a pass r 
port is not required of citizens generally (R. 7-8). 

The Secretary’s answer (R. 10) did not deny the essential 
facts set forth in the complaint. It admitted that the pass!- 
port denials were predicated upon political beliefs and assoi 
ciations alleged concerning appellant (R. 3, H 10; R. 12; 
11 10). Appellant moved 1) for summary judgment, and 
2) for a preliminary injunction prohibiting the Secretary 
from denying a passport to appellant and from preventing 
him from leaving the United States (R. 15 if.). 

In defending against this motion, the Director of the 
Passport Office set forth, in an affidavit in opposition, a 
variety of allegations purportedly selected from newspa¬ 
pers and other public information media, reports of un¬ 
named diplomatic and consular officers—whether or not on 
personal knowledge was not stated—and “information of 
a highly confidential character from another agency of the 
Government” (R. 47-50). 

The allegations consist principally of statements pur¬ 
portedly made by appellant in addresses and writings, some 
said to be critical of certain conditions, laws and govern-i 
mental actions in the United States, and others said to bej 
in praise of Communist countries: reports of appellant’s; 
presence at gatherings and functions of organizations.: 
foreign and domestic, some described as Communist-spon¬ 
sored, others as having been designated subversive by the! 
Attorney General, or as being the subjects of petitions bvj 


the Attorney General to the Subversive Activities Control 
Board requiring them to register as Communist-front or¬ 
ganizations: allegations that appellant was a member of 
the Communist Party* and a Communist; and allegations 
of a similar character {ibid). 

On August 19, 1955 the District Court made a finding 
that appellant had been advised to comply with the non- 
Comnmnist affidavit requirement of the regulations and 
that lie had refused to proceed further at the administrative 
level. It concluded that he had “failed to exhaust the ad¬ 
ministrative remedy” or to show a likelihood of success on 
the ultimate issue in the case, and it denied both his mo¬ 
tions (R. (>9-70). On October 11,1955, it granted the Secre¬ 
tary's motion for summary judgment and dismissed the 
complaint (R. 70-71). 

The appeal is from the judgment and orders of the Dis¬ 
trict Court (R. 71-72). 

At present, appellant is prohibited from earning his live¬ 
lihood in countries to which passports are necessary for 
travel. And while the Secretary, since the institution of 
suit, rescinded the ban for a concert trip by appellant to 
Canada (R. IS, 2-1), the prohibition relates to appellant's 

* This allegation is attributed to testimony by one Manning John¬ 
son before the House Committee on Un-American Activities in 1W 
(R. 48). Johnson is the sole informant whose identity is disclosed 
in the appellee’s affidavit. 

In United States v. Cold. No. 12,352 in this Court. Johnson ad¬ 
mitted that he had lied under oath in cases in which he had testified 
as a Government witness in order to keep commitments to the F.B.I. 
He testified that in order to keep such commitments he would lie 
under oath “a thousand times”. Record in this Court, p. 1027. 

The Department of Justice, which had employed Johnson, was re¬ 
quested by the Chairman of the International Organizations Km- 
plovee Loyalty Board to investigate his testimony before that Board 
in the case of Dr. Ralph J. Bunche for possible perjury. This 
investigation, it was reported, was under way. Alsop, Matter of 
Fact, New York Herald Tribune. July 2. 1954: Washington Post 
and Times-ITerald. July 11, 1954. On July 1. 1954. the Department 
of Justice terminated Johnson’s employment and discontinued the 
use of his services. New York Journal American. July 6. 1954. 


departure from the United States (R. 23), so that appellant 
is barred from travelling to other Western Hemisphere non¬ 
passport countries, and perhaps to Canada again, unless 
permitted by the Secretary. 


Statutes, Executive Order and Regulations 

The statute involved is the Act of July 3, .1920, c. 772, 
* 1, 44 Stat. 887, 22 U. S. C. § 211a: 

The Secretary of State may grant and issue pass¬ 
ports, and cause passports to be granted, issued, and 
verified in foreign countries by diplomatic representa¬ 
tives of the United States, and by such consul generals}, 
consuls, or vice consuls when in charge, as the Secre¬ 
tary of State may designate, and by the chief or other 
executive officer of the insular possessions of the United 
States, under such rules as the President shall desig¬ 
nate and prescribe for and on behalf of the United 
States, and no other person shall grant, issue, or verify 
such passports. 

Executive Order No. 7856, Mar. 31, 193S, 3 F. R. 681,, 
provides in pertinent part, 22 CFR §§51.75, 51.77: 
Section 51.75 Refusal to issue passport. 

The Seeretarv of State is authorized in his discrel- 
tion to refuse to issue a passport, to restrict the passj- 
port for use only in certain countries, to restrict it 
against use in certain countries, to withdraw or cancel 
a passport already issued, and to withdraw a passport 
for the purpose of restricting its validity or use in 
certain countries. * 

Section 51.77. Secretary of State authorized to make 

pass port reg ul ations. 

The Secretary of State is authorized to make regula¬ 
tions on the subject of issuing, renewing, extending, 
amending, restricting, or withdrawing passports addU 
tional to the rules in this part and not inconsistent 
therewith. 



The Regulations, which appear in 22 CFR, 1954 Supp. 
(as of Jan. 1, 1955) §$51,135-143 and §§51.151-51.170, are 
in pertinent part set forth in the Appendix at the conclu¬ 
sion of this brief. 


Statement of Points 


1. The District Court erred in denying appellant's mo¬ 
tions for summary judgment and for a preliminary injunc¬ 
tion. 


2. The District Court erred in granting the 
motion for summary judgment. 


Secretary's 


Summary of Argument 

1. The Shuchtman case in this Court establishes the 
right to travel as a natural and constitutional right. It is 
essential in a democratic society and is recognized in 
basic international documents. One of its prime func¬ 
tions is to enable an individual to move about in pursuit of 
iiis livelihood. It also contributes to the freedom of in¬ 
dividual expression and to an improved understanding of 
international problems and governmental policy. The 
right is established by the common law and is embodied in 
the Constitution. At present a passport is indispensable 
for travel to Europe and other parts of the world. Since a 
passport denial is a deprivation of liberty the substantive 
and procedural protections of due process apply. 

2. a. Historically a passport was merely evidence of 
one's citizenship or nationality. It served as a convenience 
to travellers abroad, although, except for certain war 
periods and since World War II, one was free to depart 
without one. Citizenship was the solo requirement for ob¬ 
taining a passport, and the Presidential and Departmental 
regulations prescribed the nature of tin* required proof of 
citizenship. In addition, they dealt with the administ rative 
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routine of passport issuance. These two factors—citizen¬ 
ship and administration—were all that were embraced in 
the provisions of the 1926 passport statute authorizing the 
President to promulgate regulations, and in Executive Order 
7S5G thereunder which conferred rule-making powers on 
the Secretary. i 

t 

Although the Secretary's regulations here in issue were 
promulgated pursuant only to that statute and Executive* 
Order, they add to them substantive tests for a passport 
applicant, consisting of various relationships with the Com¬ 
munist movement,, and political attitudes claimed to paral¬ 
lel those of that movement. But a legislative delegation 
of power is sustainable constitutionally only where tin* 
power is defined by statutory standards. This has been 
true in legislation which deals with economic problems arid 
a fortiori with personal liberty. The 1926 statute, how¬ 
ever, is devoid of any standards whatsoever in its delega¬ 
tion of rule-making power. Unless regulations under it are 
confined to their historical and intended scope—proof of 
citizenship and matters of administration—the statute is 
invalid because of the absence of standards. 

b. Inasmuch as citizenship or other allegiance is the sole 
substantive test required by statute for the issuance of a 
passport, the further substantive requirements imposed by 
the regulations conflict with the statute. The substantive 
test of the Internal Security Act of 1950 which bars a pass¬ 
port to a member of a “Communist organization” is not as 
yet in effect. The regulations improperly anticipate it and 
are in any case broader than and in conflict with the pro¬ 
visions of that statute. 

j 

c. In addition, the regulations here are not valid because 
not promulgated pursuant to the rule-making procedure 
of § 4 of the Administrative Procedure Act. That Act 
dispenses with this procedure only under circumstances no;t 
here present, or upon a finding of the impracticability of 
such procedure, which was not here made. 


to 


3. In authorizing the passport denial here, the regula¬ 
tions violate the First and Fifth Amendments. They have 
been administered in a highly arbitrary fashion. 


a. A passport denial acts as a penalty for the exercise 
of free speech and association, and as a prior restraint on 
the exercise of such rights abroad. This has been true in 
the present case. The Government may not condition the 
issuance of a passport upon the surrender of First Amend¬ 
ment rights, even though the speecli is critical of Govern¬ 
mental action and the right to speak may be exercised 
abroad. 


I). The regulations violate due process. 

Substantively, they require passport denial for “activ¬ 
ities" and “adherence" with respect to the “Communist 
Party line*' and in furtherance of Communist “interests”. 
These terms are vague and ambiguous. liven Communist 
Party “membership” lias assumed an attenuated meaning. 

Procedurally, the regulations require the withholding 
from the applicant of facts assorted to underlie a passport 
refusal, and they deny him the right to cross-examination. 
The refusal is not made upon an open record, for the deci¬ 
sion is based on a record containing the withheld informa¬ 
tion and on undisclosed advices from other Government of¬ 


fices. 

ities. 


The appeal procedure is subject to the same infirm- 
Administrative action of this character is invalid. 


The non-Communist oath required in connection with 
passport proceedings is unconstitutional as a precondition 
of the administrative proceedings and relief. 

To save the governing statute from unconstitutional¬ 
ly, the procedural safeguards of the Administrative Pro¬ 
cedure Act must apply to proceedings thereunder. 


The doctrine of exhaustion of administrative reme¬ 


dies upon which the court below predicated its judgment is 
inapplicable. The various grounds on which exhaustion 
has been dispensed with are abundantly present. There is 
no requirement in the statute and regulations of a final 
order for judicial review: the proceedings violate the Con¬ 
stitution and statute: the issues inherently and under the 
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regulations cannot be decided administratively; particu¬ 
larly, if exhaustion is required, the validity of the oath 
requirement cannot be tested judicially, because the appel¬ 
lant will have already taken the oath; the procedures are 
fatally defective; appellant is continuing to suffer irrep¬ 
arable damage; and the regulated area lies in the field of 
personal liberty. 

5. The Secretary has prevented appellant from travel¬ 
ling to Western Hemisphere countries where a passport is 
not generally required, for § 53.5 of the regulations author¬ 
izes him to do so with no restriction on his discretion. Such 
arbitrary power is invalid. The doctrine of exhaustion 
cannot be invoked to bar judicial review of this question 
since no administrative challenge is provided. 

ARGUMENT 

i 

! 

POINT I 

The right to travel is a basic human right protected 
by the Constitution, to the exercise of which a passport 
is necessary. 

A. Freedom of movement is an attribute of personal liberty, 
serving important purposes in a democratic society. 

I 

In Shachtman v. Dulles, App. D. C. , 225 Fed. 
2d 938, 941 (1955), this Court held that: 

“The right to travel, to go from place to place 
as the means of transportation permit, is a natural 
right subject to the rights of others and to reasonable 
regulation under law. A restraint imposed by the Gov¬ 
ernment of the United States upon this liberty, there¬ 
fore, must conform with the provision of the Fifth 
Amendment that ‘no person shall be * * * deprived of 
* * * liberty * * * without due process of law.’”;* 

i 

Concurring in this opinion, Chief Judge Edgerton added 
that “freedom to leave a country or a hemisphere is as much 

* Omissions by the Court. I 
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a part of liberty as freedom to leave a State.” 225 F. 2d at 
944. The Court thus affirmed the right to travel as a 
basic human right, entitled to full due process protection. 

The right to travel is deeply rooted in Anglo-Saxon law. 
It serves various functions. It enables the individual to 
exercise his skills and earn his livelihood in an environment 
congenial to him. It affords channels for the freedom of 
personal expression and a richer human understanding. It 
promotes the free interchange of ideas and harmonious in¬ 
ternational relationships in a community of nations. 

Its essentiality to a democratic society is clear from the 
fact that “freedom of mobility and political power in the 
hands of the people have generally appeared at the same 
time. And it is true that one of the first acts of any dic¬ 
tatorship or police state is to repress the free movement 
of the population.” Vestal, Freedom of Movement, 41 Iowa 
L. R. fi, 13 (1955). Cf. Passport Refusals for Political Rea¬ 
sons, Comment, G1 Yale L. J. 171, 202 (1952). 

The light is embodied in numerous international docu¬ 
ments. Thus the Pniversal Declaration of Human Rights, 
adopted by the General Assembly of the United Nations in 
194S, provides in Article 13: 

“(1) Everyone has the right to freedom of move¬ 
ment and residence within the borders of each state. 

“(2) Everyone has the right to leave any country, 
including his own, and to return to his countrv.” * 


Similarly, various Treaties of Friendship, Commerce and 
Navigation to which the United States is a party provide 
that nationals of each signatory “shall be permitted to enter 
the territories of the other ~ ° ’■ and shall be permitted 
freelv to reside and travel therein.”! 


* United Nations Department of Public Information. Universal 
Declaration of Human Rights (1949). 

f Treaty between the United States and the Italian Republic, Feb. 
2, 1948, Art. 1, § 1, 2 U. S. Code Cong. Svc. (1948) 2814; and see 
Vestal, op. cit. supra, 41 Iowa L. J. at 25. n. 61. Recently adopted 
constitutions also provide for free mobility. Ibid., p. 13. n. 26. 
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The right is important from a number of standpoints. 
Probably paramount among these is the freedom of an in¬ 
dividual to work under the most favorable circumstances 
he can find. The right to work and the freedom to move 
about are intimately connected. In AUgeijer v. Louisiana, 
1G5 I”. S. 578, 589 (1S97), the Supreme Court said that the 
term “liberty” in the Fourteenth Amendment included 

“ * * * the right of the citizen to be free in the enjoy¬ 
ment of all his faculties: to be free to use them in all 
lawful ways; to live and work where he will; [and] to 
earn his livelihood by any lawful calling * * 

! 

Cf. Crandall v. Nevada, 73 U. S. 35, 44 (1867), and the con¬ 
curring opinion of Mr. Justice Douglas in Edwards v. Cal¬ 
ifornia, 314 U. S. 160, ISO-181 (1941). It is significant that 
when restrictions on exit from England were imposed after 
its initial broad grant in Magna Charta, merchants, 
whose vocation depended upon their mobility, were as jji 
rule excepted. Passports and Freedom of Travel, Xote, 41 
(Jeorgetown L. J. 63, 6G-69 (1952). The concept was 
summed up by Msgr. Edward Swan strong in an address to 
the National Catholic Welfare Conference, when he said: 1 

“The inherent right of man to move to parts of the 
earth where his productive capacities can be put to use 
stems from the Christian view of property and of the 
world as a whole.” Quoted in Vestal, op cit. supra, 
41 Iowa L. R. at 11, n. 17. 

Travel has also been described as an aspect of the free r 
dom of individual expression. Wyzanski, Freedom td 
Travel, Atlantic Monthly, October, 1952, p. 66. Certainly 
the broadening and enriching effects of travel are attested 
to bv its vastlv increasinglv volume in recent vears. 

* * O * •' ^ I 

Another factor in the importance of travel is its aid to 
the free interchange of ideas among nations and to the 
better understanding of the problems of foreign countries; 
as well as of one's own. Thus, in an address at the recent 
Geneva Conference, President Eisenhower stated that one 
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of America’s objectives was “ * * * to lower tlie barriers 
wliicli now impede the opportunities of people to travel 
anywhere in the world for peaceful, friendly purposes, so 
that all will have a chance to know each other face-to-face.” 


X. Y. Times, July 23, 1955, p. 2, col. 4. And President 
Truman wrote to Nikolai M. Shvernik, President of the 
Soviet Presidium, that “peoples who are denied the normal 
means of communication will not be able to attain that 
mutual understanding which must form the basis for trust 
and friendship. We shall never be able to remove sus¬ 
picion and fear as potential causes of war until communica¬ 
tion is permitted to flow, free and open, across international 
boundaries.” X. Y. Times, July S, 1951, p. 5, col. 1. 

Related to this phase of the subject is the need on the 
part of citizens to acquaint themselves at first hand with 
the effects abroad of their government's policies, foreign 
and domestic, and with conditions abroad which might 
affect such policies. “Citizens should not be required to 
make up their minds on these matters merely on the basis 
of what they are told by the government or a few foreign 
correspondents. The right of indviduals to go abroad and 
to gain their own impressions of people and events in other 
countries is a matter of importance to them as citizens 
and to a government which draws all its powers from their 
votes.” Comment, 01 Yale L. J. supra, at 191.* 

Demands for the freedom of travel abroad were acknowl¬ 
edged in England as far back as Magna Charta, and the 
right became established in the common law by the middle 
of the sixteenth or early seventeenth century. Xote, 41 
Ceorgetown T,. .T., supra, at 70: Parker, The Right To do 
Abroad. 40 Virginia E. P. S53, SOS (1954). It remains the 
law in England to this day. 0 Halsbury's Laws of England. 
529-530 (2d ed.. 1932). 


* See, for example, the remark of Senator Allen J. El lender that 
impressions he gained first hand on a trip abroad “differ sharply” 
from those he received from the State Department. New York 
Times. Sept. 6. 1955. p. 4. col. 3. 
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B. The right to travel is protected by the Constitution. 

The common law right to travel extended, of course, to 
the colonies. 

‘Tn all the states, from the beginning down to the 
adoption of the Articles of Confederation, the citizens 
thereof possessed the fundamental right, inherent in 
citizens of all free governments, peacefully to dwell 
within the limits of their respective states, to move at 
will from place to place therein, and to have free 
ingress thereto and egress therefrom * * United 
Slates v. Wheeler, 254 U. S. 281, 293 (1920). 

The Constitution has no express provision on the free¬ 
dom of travel, either within the United States or abroad, 
presumably because such travel was subject to no regula¬ 
tion. But in the light of the history of the common law 
there is no doubt that among the liberties embodied in the 
Constitution the freedom of citizens to come and go was 
one. Note, 41 Georgetown L. J., supra, at 71-72. And in 
Williams v. Fears, 179 U. S. 270, 274 (1900), the Supreme 
Court said: j 

“Undoubtedly the right of locomotion, the right to 
remove from one place to another according to inclina¬ 
tion, is an attribute of personal liberty * * V* 

Prior to the Shachtman case in this Court, the statutory 
court in Bauer v. Aclieson, 106 F. Supp. 445 (1952), had 
arrived at the same conclusion. It said (at 451), with refer¬ 
ence to the fact that Williams v. Fears , supra, asserted the 
freedom of interstate movement: 

•‘ * * * It is difficult to see where, in principle, freedoin 
to travel outside the United States is any less an at¬ 
tribute of personal liberty * * *. Personal liberty to go 
abroad is particularly important to an individual whose 
livelihood is dependent upon the right to travel * * V’ 

And more recently in Boudin v. Dulles (D. D. C., C. A. 
3850-55, Nov. 22. 1955), Judge Youngdahl stated: 
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“It must now be accepted that travel abroad is more 
than a mere privilege accorded American citizens. It 
is a right, an attribute of personal liberty, which may 
not be infringed upon or limited in any way, unless 
there be full compliance with the requirements of due 
process * * *. This is especially true where, as here, an 
unwarranted denial may constitute both a deprivation 
of personal liberty and of property * * 


C. A passport is essential to the right of travel and its denial 
must comply with due process requirements, substan¬ 
tively and procedu rally. 

Prior to World War II a passport was not necessary for 
travel abroad in time of peace.* The present governing 
statute is § 215 of the Immigration and Nationality Act. 
Act of June 27, 1952, c. 477, Title II, c. 2, §215, G(i Stat. 
190, 8 P. S. C. § 1185.t This provides that, during war or 
a national emergency, and upon the finding and proclama¬ 
tion by the President that restrictions and prohibitions lx* 
imposed upon departure from and entry into the Pnited 
States, 

“ * * * it shall, except as otherwise provided by the 
President, and subject to such limitations and excep¬ 
tions as the President may authorize and prescribe, 
lx* unlawful for any citizen of the Pnited States to 
depart from or enter, or attempt to depart from or 
outer, the Pnited States unless he bears a valid pass¬ 
port.” 8 P. S. C. § 1185(b). 


A Presidential proclamation of emergency 
January 17, 1953. Proclamation 3004. IS F. 


was issued on 
IP 489, 3 (TP 


* For the Civil War. see Dep't of State, The American Passport 
(1898), p. 49 ff. As to World War I. see 40 Stat. 559 (1918), 22 
C\ S. C. §§ 223-226b (1946). and Procl. No. 1473. 40 Stat. 1829 
(1918). 

f The Immigration and Nationality Act of 1952 superseded and 
repealed prior wartime and emergency travel restrictions. 40 Stat. 

59 (1918), 22 U. S. C. §§ 223-226; 5a Stat. 252 (1941). 22 U. S. C. 

223: Act of lime 27. 1952. c. 477. Title IV. § 403(a) (15). 66 Stat 
279 
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1953 Supp., p. 20. Travel abroad without a passport is sub¬ 
ject to heavy penalties. S U. S. C. § llS5(c).* 

| Referring to the above quoted statute and the proclaina- 

^ tion, Shachtman v. Dulles, supra, 225 F. 2d at 940-941, noted 
that a passport is now 

j “ * * * a document which is essential to the lawful de¬ 

parture of an American citizen for Europe * * *. Now 
| it is unlawful for a citizen to travel to Europe * * * 

without a passport.” 

^ I 

! To the same effect, see Bauer v. Acheson, supra, at 451: 

Boudin v. Dulles, supra. In addition, of course, it is now 
| ‘‘impossible to enter European countries without a pass- 

! port.” SliacMman v. Dulles, supra, at 941; Bauer v. 

Acheson, supra, at 451; Comment, 61 Yale L. J., supra\ at 
1 171, n. 3, and 172. As a result, “the denial of a passport 

r * * * causes a deprivation of liberty that a citizen otherwise 

would have,” and is therefore subject to due process |re¬ 
quirements. Shachtman v. Dulles, supra, at 941. 

The Shachtman decision and the ruling of this Court in 

Dulles v. Nathan, .App. D . C_ _, 225 F. 2d 29 (1955), ( 

further establish that ^uBstantiveiy ^ due process prohibits j 
an arbitrary denial of a passport, and thatjprbcedually^ it ! 
requires that a quasi-judicial hearing be afforded an ap¬ 
plicant before a passport is denied; and this notwithstand¬ 
ing the plenary power of the Executive in the political 
area of its conduct of foreign affairs. 

.• Against this background of established principles we 

proceed to an examination of the asserted source of au- 
thoritv for the action of the Secretarv of State in the 
present case. ; 

* The exception for Western Hemisphere countries is discussed 
► separately below, in Point V. | 


t 
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POINT II 

The regulations are not authorized by statute, they 
conflict with the will of Congress, and were invalidly 
promulgated. 

A. The governing statute does not empower the Secretary to 
issue substantive regulations. 

1. Thk regulations authorized by the statute are con¬ 
fined TO PRESCRIBING PROOF OF CITIZENSHIP AND ADMINIS¬ 
TRATIVE DETAILS. 

The refusal of the Secretary of State to issue a passport 
to appellant on the basis of §51.135(a) and (b), and his 
relegation of appellant to compliance with the affidavit, 
hearing and appeal procedures of §§ 51.135 to 51.143 and 
51.151 to 51.170 are based upon powers claimed by him pur¬ 
suant to 22 U. S. C. § 211a [§ 1 of the Act of July 3, 192(5, 
44 Stat. 887], and Executive Order Xo. 7856 [March 31, 
1938, 3 F. K. 681, 22 CFK (1949) § 51.77], 

The statute in question empowers the Secretary of State 
to issue passports under rules promulgated by the Presi¬ 
dent. Tt states in pertinent part: 

•‘The Secretary of State may grant and issue pass¬ 
ports * * * under such rules as the President shall 
designate and prescribe for and on behalf of the United 
States, and no other person shall grant, issue or verify 
such passports.” 22 t\ S. C. § 211a. 

Pursuant to this statute the President oil March 31, 1938, 
promulgated Executive Order Xo. 7S56. The Executive 
Order repeats certain statutory provisions and in addition 
prescribes various regulations, defining, for example, the 
evidence of citizenship required to accompany passport 
applications, the contents of an application, fee require¬ 
ments and exemptions therefrom, and similar matters. It 
also provides as follows: 
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“Section 51.75. Refusal to Issue Passports. The 
Secretary of State is authorized in his discretion to 
refuse to issue a passport, to restrict the passport for 
use only in certain countries, to restrict it against u?e 
in certain countries, to withdraw or cancel a passport 
already issued and to withdraw a passport for tike 
purpose of restricting its validity or use in certain 
countries. 

» # # # # # 

“Section 51.77. Secretary of State Authorized to 
Make Passport Reputations. The Secretary of State is 
authorized to make regulations on the subject of 
issuing, renewing, extending, amending, restricting or 
withdrawing passports additional to the rules in this 
part and not inconsistent therewith.” 

It is solely to this statute and this Executive Order that the 
authority of the Secretary of State to promulgate §51.135 
is attributed. (See preamble to Regulations §§ 51.13 d- 
51.143, 17 F. R. 8013, Aug. 28, 1952.) An understanding of 
their scope requires a brief examination of passport law 
and practice prior to the 1920 enactment.* j 

Apart from prior war periods, as has been noted, no 
passport was required for travel abroad except since the 
onset of World War IT. Far from being a license to 
depart and return, a passport was traditionally merely a 
certificate of identity and of citizenship or nationality. The 
first passport enactment, in 1856, limited passports to citi¬ 
zens of the United States. Act of Aug. IS, 1856, 11 Stat. 
60. In 1902 this provision was amplified to include per¬ 
sons “owing allegiance, whether citizens or not.” 32 Stat. 
386, 22 U. S. C. §212.+ The issuance of a passport was 

* Historical discussions appear in Parker, The Right to Go Abroad. 
40 Virginia L. R. 853. 861 ff. (1954) : Note. 41 Georgetown 1.. t. 
sit pm. at 64. j 

f The intent of the 1902 amendment was to authorize passports 
to citizens of Puerto Rico. Hawaii and the Philippines, whose alle¬ 
giance the United States acquired when it extended its sovereignty 
to those areas. 35 Cong. Rec. 5697, 65SS, 57th Cong.. 1st Scsk 
(1902). And see 26 Op. A. G. 376 (1907). ; 

For convenience the terms “citizen” and “citizenship" herein will 
include non-citizens owing allegiance, unless otherwise indicated. 
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for the convenience of the traveller. Thus, the “General 
Instructions Tn Regard to Passports” of 1S73 (The Ameri¬ 
can Passport, supra, p. 54) referred to passports as fol¬ 
lows : 


“Citizens of the United States visiting foreign coun¬ 
tries are liable to serious inconvenience if unprovided 
with authentic proof of their national character. The 
best safeguard is a passport from the Department 
certifying the bearer to be a citizen of the United 
States upon application supported by proof of citizen¬ 
ship.” 

While a passport solicits the protection of the govern¬ 
ment whose territories the traveller visits, such protection 
stems not from the passport but from the nationality of 
the traveller. Diplock, Passports and Protection in Inter¬ 
national Law, 32 The Grotius Society 42, 55 (194G).* 
Citizenship was and is the sole statutory criterion for 
entitlement to a passport.t Both Presidential regulations 
and those promulgated by various Secretaries of State 
prescribe in considerable detail what proofs of citizenship 
are to be presented by applicants.? The Secretary has 
exercised discretionary powers in passing on the sufficiency 


* While the President is under a statutory duty to demand the 
release of citizens (citizens only, not those owing allegiance) if they 
are unjustly deprived of their liberty by a foreign government. 15 
Slat. 224 (1S6S), 22 U. S. C. § 1752. there appears to be no judicially 
enforceable right to such protection. Comment. 61 Yale L. J.. supra. 
at 187. Possession of a passport clearly does not impose any 
further duty on the President in this respect. Cf. the inaction 
of a consul during a protracted imprisonment of a citizen holding 
a passport, an incident described in Parker, op. cit. supra. 40 Vir¬ 
ginia L. R. at 860-S61. 

t Except for the Internal Security Act. discussed infra, which. a> 
will be noted, is not yet operative in the passport field. 

% Dep’t of State, 'fhe American Passport, supra. Ch. IV. See the 
Executive Order of June 13, 1907, by President Theodore Roose¬ 
velt ; Executive Orders 4359-A. December 19. 1925. 43S2-A of Feb¬ 


ruary 12. 1926. and 4488 of August 3. 1926 by President Coolidge: 
Executive Order 5860, June 22. 1932, by President Hoover; and 
Executive Order 6650. March 23. 1934. bv President Franklin D. 
Roosevelt. 
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and validity of such proof, Note, 41 Georgetown L. J., 
supra, at 76, although such powers are subject to judicial 
review. Perkins v. Elg, 307 U. S. 325 (1939).* 

In addition to ruling on issues of citizenship the Secre¬ 
tary had also sporadically refused passports because of 
» previous unlawful activity of an applicant, machinations 
against a friendly government, flight from justice, and 
similar grounds. 3 Hackworth, Digest of International 
Law, §268 (1942). When the right to travel was not de¬ 
pendent upon a passport, such refusals could have little 
tangible significance. A traveller might be inconvenienced 
abroad for lack of a passport, but his departure from the 
United States could not be prevented. It is not surprising, 
therefore, that as far as research has shown, the exercise 
of power in this regard has not been contested. Neverthe¬ 
less, even in this area we find a disclaimer of power by the 
Department. Acting Secretary of State Wilson, although 
asserting the Secretary’s discretion, acknowledged that| 

“ * * * a passport is not to be refused to an American 
citizen, even if his character is doubtful, unless there 
is reason to believe that he will put the passport to an 
improper and unlawful use.” Dep’t of State, Foreign 
Relations of the United States (1907), p. 1083. 

Assuming an applicant’s citizenship, the function of issu¬ 
ing a passport is purely ministerial in character. Thus, 
Secretarv of State Fish said on Januarv 14, 1S75: 

“1 am of the opinion that any citizen of the United 
States has a right to be furnished with such evidence 
of citizenship and of his right to the protection of hjs 
Government, as has been adopted for that purpose, 
upon complying with the usual regulations, and that 
the necessity therefor is a matter for the judgment of 
the party himself.” 3 Moore, Digest of International 
Law, 920 (1906). 

7 ! 

The rules were in aid of the ministerial functions. Assis¬ 
tant Secretary of State Carr, testifying before the House 
Committee on Foreign Affairs with respect to the nature 
_ 

* Appellant’s citizenship is not here in issue. | 
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of the rules contemplated by the 1926 statute, stated that 
“these rules are administrative rules * * * ” governing 

“ * * * the different things that must be provided for 
that will come up from time to time under different 
conditions, different modes of travel and various things 
that arise in the course of a period of time * * * the 
object (of the Secretary’s rule-making power) being 
to provide, for administrative, rides to be issued bp the 
Secretary of State so as to avoid troubling the Presi¬ 
dent with many details." * 


And Congress delegated rule-making power to the Presi¬ 
dent “so that it would not be bothered with all these small 
administrative changes’' Id. 

Thus, regulations, either Presidential or Departmental, 
prescribed the identifying information required on an ap¬ 
plication, the size of passport photographs, the contents of 
the affidavit of a supporting witness, the contents of an 
application for a family passport, the method of surrender 
and cancellation of a passport, etc.—all clearly matters of 
administrative routine. 

The 1938 Executive Order was of this traditional char¬ 
acter, prescribing the nature of proof of citizenship and 
the mechanics of administration. The regulations of the 
Secretaries of State have customarily done no more than 
provide the minutiae on these points. See, for example. 
The American Passport, supra, 91 ff.: Secretary Kellogg's 
Departmental Order Xo. 366, Feb. 12, 1926,+ and Secre¬ 
tary Hull's Departmental Order N’o. 749, March 31, 1938.t 
These matters were hardly appropriate for Congressional 
enactment, but highly appropriate as the subjects of delc- 


* Hearings before the House Committee on Foreign Affairs on 
H. R. 11947. 69th Cong., 1st Sess. (1926). pp. 5-6. Parenthesized 
matter and italics added. 


+ Hearings before the House Committee on I 
H. K. ’1047. 69th Cong.. 1st Sess. (1926). pp. 25 
i Passport Regulations. Department of State 
( 1938). pp. 20-25. 
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gated and subdclegated authority. And such they had 

been for many rears.* 

% • 

Against this background, the conferral upon the Secre¬ 
tary of the power to make regulations and the discretion 
to refuse a passport assumes a clear, if limited significance. 
When Congress in 1926 continued f the power of the Secre¬ 
tary to issue passports under Presidential rules, the prac¬ 
tice and regulations for over three-quarters of a centuryi$ 
had been confined to these two phases—substantively to 
matters of citizenship, administratively to matters of rou¬ 
tine. The onlv rules which Congress could conceivablv have 
had in mind were those relating to these two fields. Tile 
only discretion which could conceivably have been delegated 
to the President bv the statute and to the Secretary by tile 
1938 Executive Order was the discretion incident to this 
historical practice.fi 

In promulgating the regulations here in issue, the Secre¬ 
tary has gone far beyond these limits. In § 51.135 of tile 
regulations he has established categories of citizens— 
as such entitled to passports—whom he has declared to be 
ineligible for them. Nei ther the 1926 sta tute, n or its •prede¬ 
cessors, nor Executi ve Order 7856. read against their back- 
ground and legislative history, suggest the permissibility 
of any such restriction or the power to .impose, it_— 

* Supra, p. 20, n. X. 

f The language of the 1926 Act is virtually identical with that <bf 
the 1856 statute, 11 Stat. 60. 

X The American Passport, supra, p. 43. 

r The legislative history of the 1926 statute is utterly devoid of 
any indication that an enlargement over the traditional practice was 
intended. See. in addition to the hearings on H. R. 11,947, supra. 

11. Rep. 1358 on II. R. 12.495 (apparently a substitute for H. R. 
11.947), S. Rep. 1177. and 67 Cong. Roc. 11.705, 12.966. all in 
69th Cong.. 1st Sess.. 1926. The principal object of legislative con¬ 
cern was the question of 2-vear as against 4-year passports for 
teachers. 
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2. If the 1926 statute is interpreted to confer the power 

HERE EXERCISED BY THE SECRETARY, IT CONSTITUTES AN 

INVALID DELEGATION OF LEGISLATIVE POWER. 

It is strikingly apparent that neither the 1926 statute nor 
Executive Order 7856 prescribes any standards for the 
exercise of discretion either by the President or by the 
Secretary of State in promulgating regulations. The statu¬ 
tory authority of the President to make rules is subject to 
no limitation, guidance or Congressional policy in this or 
any other provision of the Act of July 3,1926; § 51. 75 of the 
Executive Order prescribes no standards for the Secretary’s 
discretionary power to refuse to issue a passport; and 
§ 51.77 of the Executive Order, apart from the legally su¬ 
perfluous injunction that the regulations of the Secretary 
of State are not to be inconsistent with the provisions of the 
Executive Order, is completely devoid of standards for the 
regulations which the Secretary of State is authorized to 
promulgate. 

The classical statement on the power of Congress to dele¬ 
gate authority to coordinate branches of the government 
was expressed by Chief Justice Marshall in Wayman v. 
Southard, it) Wheat. (23 U. S.) 1, 43 (1825). w * 
(T)mportant subjects [he held] must lx* entirely regulated 
by the legislature itself,” while as to matters “of less 
interest, * * * a general provision may be made, and power 
given to those who are to act under such general provisions, 
to fill up the details.” 

But “before another agency can ‘fill up the details,’ Con¬ 
gress must enact something to be thus supplemented. In 
the current idiom, the lawmakers must first adopt a policy 
or set up an ‘intelligible standard" to which administrative 
action must conform.” The Constitution of the United 
States of America (ed. Corwin, 1953), Sen. Doc. 170, S2d 
Cong., 2d Sess., p. 75, citing Sunshine Anthracite Coal Co. 
v. Adi: ins, 310 V. S. 381, 398 (1940), and United Slates v. 
Rock Royal Co-operative, 307 U. S. 533, 576 (1939). In 
the latter case the Supreme Court said, 307 U. S. at 571: 
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“ * * * In dealing with legislation involving questions 
of economic adjustment, each enactment must be con¬ 
sidered to determine whether it states the purpose 
which the Congress seeks to accomplish and the stand¬ 
ards by which that purpose is to be worked out with 
sufficient exactness to enable those affected to under¬ 
stand these limits. Within these tests the Congress 
need specify only so far as is reasonably practicable.” 

In the area of economic regulation, broad standards have* 
been deemed adequate “where the delegated power is exer¬ 
cised by orders directed to particular persons after notice 
and hearing, with findings of fact and of law based upon 
the record made in the hearing * * tt .” The Constitution;of 
the United States, supra, p. 75. But in any event the policy 
to be followed administratively pursuant to delegated 
powers must be indicated by Congress. Sunshine Anthra¬ 
cite Coal Co. v. Adkins, supra, 310 U. S. at 39S. 

The present case does not deal with economic regulation. 
It deals with the right to travel, “an attribute of personal 
liberty.” Williams v. Fears, supra, 179 U. S. at 27-1. There 
are, moreover, as will be discussed, issues of freedom of 
speech involved in the denial of a passport to appellant. 
Judicial insistence on standards of delegated power in the 
area of individual rights is necessarily more rigorous than 
in other fields of legislation, and the requirements of eon- 
j ciseness in those standards is more demanding. For “the 
legislative process is especially qualified and the adminis¬ 
trative process is especially unfit for the determination of 
major policies that depend more on emotional bent and 
political instincts than upon investigation, hearing and 
analysis.” Davis, Administrative Law (1950) 57. 

In Yick Wo v. Hopkins, 118 U. S. 356 (18S6), the chal¬ 
lenged ordinances rendered it unlawful to operate a laundiy 
in a wooden building “without having first obtained tjie 
consent of the board of supervisors” (at 357). While tin* 
California court regarded the legislation as a reasonable 
fire protection regulation (at 366), the Supreme Court dis¬ 
agreed and invalidated it, stating: 



“There is nothing in the ordinances which points to 
such a regulation of the business of keeping and con¬ 
ducting laundries. They seem intended to confer, and 
actually do confer, not a discretion to be exercised upon 
a consideration of the circumstances of each case, but a 
naked and arbitrary power to give or withhold consent, 
not only as to places, but as to persons * * *. The 
power given to them is not confided to their discretion 
in the legal sense of that term, but is granted to their 
mere will. It is purely arbitrary, and acknowledges 
neither guidance nor restraint” (at 366-367).* 

The .judicial ban on the delegation of untrammelled dis¬ 
cretion .remains unmodified. For example, the vice in the 
sound-truck ordinance stricken down in Saia v. Xew York. 
334 U. S. 55S, 560 (1948), was that “there are no standards 
prescribed for the exercise of his [the Police Chief’s] dis¬ 
cretion.” As authorities there were cited Cantwell v. Con¬ 
necticut. 310 F. S. 296 (1940): Lovell v. Griffin, 303 V. S. 
444 (1938), and Haync v. C. I. 0.. 307 V. S. 496 (1939). 

But even the inclusion of words purporting to direct and 
limit administrative discretion does not assure statutory 
validity in this sphere. Broad language and loose concepts 
will not suffice. Xlemotko v. Maryland. 340 U. S. 2(58, 271 
(1951), held that without “narrowly drawn, reasonable and 
definite standards’* the withholding of park permits to 
speakers was invalid. Bnrstj/n v. Wilson, 343 U. S. 495 
(1952), held that an administrative ban of a motion picture 
as “sacrilegious"—the statutory term relied upon—fell 
afoul of this requirement. 

Rven with respect to aliens, over whom Congressional 
powers are broad, the requirement of valid standards for 
delegated authority is acknowledged. In Carlson v. London. 
342 F. S. 524, 542-544 (1952), the Court made extensive 
inquiry into the statutory provisions reflecting the Con¬ 
gressional objectives, policy and standards before it eon- 

* The case is especially applicable to the present one because, a> 
appeared from the opinion of the circuit judge, which was set forth 
at length in the opinion of the Supreme Court, the ordinance in 
effect permitted an arbitrary discretion in prohibiting the pursuit of 
an occupation (at 362-363). 


eluded that the standards limiting executive judgment in 
that case sufficed. Such provisions are completely lacking 
in the 192G Act. ; 


The statute may be given an interpretation which will 
preserve its constitutionality. That is the interpretation 
given it above, which in the light of historical functioning 
of passport legislation and practice, confines the Presi¬ 
dent’s power to make rules or to delegate such power solely 
to matters of citizenship and routine administration.* But 
if there are sought to be derived from the statute regula¬ 
tory powers in excess of these, the complete absence of 


standards in the statute bars its constitutional validitv. 


15. The regulations conflict with the mandate of Congress. 


For nearlv a centurv the will of Congress was that all 
citizens who so requested be given passports. This was 
the only condition in the first federal passport statute of 
185G, supra, p. 19, expanded in 1902 to include “other 
persons * * * owing allegiance, whether citizens or not 
* * Ibid. Thus non-citizenship (later non-allegiance) 
was the sole disqualification imposed by Congress. T)ie 
regulations add disqualifications beyond its scope, and 
serve to deny passports to persons meeting diese statutory 

i 

tests. 

Tn only one respect has the Congressional mandate been 
modified, but the regulations are far more extensive than 
the modification. Section 6 of the internal Security Act of 


1950 provides that, after a “Communist organization” is 
registered under the Act or becomes subject to a final 
order directing it to do so, it is unlawful for members to 
apply for or use a passport. We need not concede the con¬ 
stitutionality of this statute in pointing to the patent dis¬ 
parities between the statute and the regulations. 


* Cj. Fahey v. Malloncc. 332 U. S. 245. 250 (1947). where a dele¬ 
gation of rule-making powers was sustained as being “sufficiently 
explicit, against the background of custom”. 


1. No organization lias as yet registered under the 

statute nor is any at present subject to a final order to 
register. Communist Party v. Subversive Activities Con¬ 
trol Board, - App. D. C. _223 F. 2d 531 (1954), 

cert. gr. 349 U. S. 943 (1955). The Department for several 
years now, however, has denied passports as if the statute 
were in effect. 

2. The statutory proscription in any case applies only 
to members who continue to remain such with knowledge 
or notice that the organization has registered or has been 
finally ordered to do so. 50 U. S. C. $7S5(a). Bona fide 
termination of membership, for whose showing the statute 
provides, 50 U. S. C. §§792(i)(2), ends the applicability 
of the passport prohibition. Section 51.135(a), however, 
prohibits passports not only to Communist Party members 
but also to former members if the Department concludes 
that they continue to act in furtherance of its “interests” 
and under its “discipline”. This extension of the ban to 
former members also conflicts with the statute. 

3. Sections 51.135(a) and (b), moreover, bar passports, 

under the circumstances there set forth, to certain classes 

of persons “regardless of the formal state of their affiliation 

with the Communist Partv * * The statutorv ban, as 

* *• 

has been stated, is limited to “members”. 

The Department has been completely cognizant of the 
fact that its regulations exceed the provisions of the statute. 
Its officials have repeatedly testified that the regulations 
were an attempt to enforce “the spirit of the law.” * But 

* See testimony of Scott McLeod, Administrator of the Bureau 
of Security and Consular Affairs, Hearings before the Subcommttee 
on Constitutional Rights of the Senate Committee on the Judiciary, 
November 16, 1955, transcript p. 379; see also testimony of A. J. 
Nicholas, Assistant Chief of the Passport Division, before the In¬ 
ternal Security Subcommittee of the Senate Judiciary Committee. 
August 1. 1951. 83d Cong.. 1st Sess., 13-14. 

Note: The former hearings, under the chairmanship of Senator 
Hennings (referred to hereafter as “Hennings hearings”), have not 
as yet appeared in printed form. The page references are to the 
reporter’s transcript. 
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the Department is subject to the specific terms of the laws 
and standards established by the Congress, including the 
procedures and timetable for putting them into operation, 
its anticipation of them and enlargement upon them, how¬ 
ever motivated, is inconsistent with the legislative will and 
is invalid. Untied States v. Sijmonds, 120 U. S. 46, 49-50 
(1.S87); see also Manhattan General Equipment Co. v. Com¬ 
missioner, 297 U. S. 129 (1936); Miller v. United States, 294 
U. S. 435 (1935); Campbell v. Galeno Chemical Co., 281 
r. S. 599 (1930); Merritt v. Wehli, 104 IT. S. 694 (1881). j 


C. The regulations were promulgated in violation of the 
Administrative Procedure Act. 

Section 4 of the Administrative Procedure Act, Act of 
June 1.1, 1946, c. 324, §4, 60 Stat. 238, 5 IT. S. C. §1003 
(‘‘A PA” hereafter), specifies, with exceptions to be noted, 
the procedure to be followed in promulgating rules. Briefly 
stated, it requires a general public notice of the proposed 
rule, an opportunity to interested persons to submit then- 
views thereon, and then the publication of the adopted 
rule. This procedure was not followed in the present case, 
'file regulations, promulgated in 1952, when the APA was in 
^effect, were published as adopted. 17 F. 11. 8013, supra, i 

The APA provides an exception to the prescribed promul¬ 
gation procedure “to the extent that there is involved * *!* 
any * * * foreign affairs function of the United States * * *1” 
5 IT. S. C. § 1003. In Shachtman v. Dulles, supra, 225 F. 2d 
at 940, this Court rejected a vigorously asserted claim that 
the issuance of a passport was exclusively a foreign affairs 
function. And while such restrictions as an embargo on all 
travel to countries where conditions are disturbed may be|a 
foreign affairs function, it is far less clear that such a func¬ 
tion is involved in the denial of a passport to an individual 
for his political views and associations. 

But granting arguendo that this function plays some part 
in passport issuance, the legislative history of § 4 demon¬ 
strates that the rule-making provisions of the APA do 
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apply to passport activities of the State Department. The 
Senate Committee Print of the APA of June, 1945 (set forth 
in Legislative History of the Administrative Procedure 
Act, Sen. Doc. No. 24S, 79th Cong., 2d Sess. [1946], p. 12) 
noted the suggestion that a definition of the term “foreign 
affairs functions” be set forth in the definitional section 
of the statute “in order to exclude from the operation of 
the * * * [APA] all passport and visa functions.” This 
suggestion, however, was rejected, the Senate Committee 
indicating that the promulgation provisions of § 4 would 
in any case not apply to organizational or procedural rules, 
nor to other rules of the Department where the $ 4 pro¬ 
cedures were found impracticable. Ibid.* 

The Senate Committee was here paraphrasing the pro¬ 
visions of §4(a) which excepted certain types of regula¬ 
tion from the promulgation procedure of $ 4. Section 4(a) 
in this regard provides as follows: 

“ * * * Except where notice or hearing is required 
by statute, this subsection shall not apply to interpreta¬ 
tive rules, general statements of policy, rules of agency 
organization, procedure, or practice, or in any situation 
in which the agency for good cause finds (and incorpo¬ 
rates the finding and a brief statement of the reasons 
therefor in the rules issued) that notice and public 
procedure thereon are impracticable, unnecessary, or 
contrary to the public interest.” 

The Senate Committee held that the § 4 rule-making pro¬ 
vision did not apply to the Secretary’s passport regulations 
if they fell within the several categories of regulation here 
listed. However, its specific refusal to define “foreign 
affairs functions” so as to exclude all passport regulations 
from the application of § 4 indicates its intention to subject 
to the promulgation procedure of § 4 such passport regula¬ 
tions as did not fall within those several categories. In 

* The position of the Senate Committee corroborates the view 
expressed above that the passport regulations were regarded as purely 
ministerial, so that § 4 of the APA would not normally apply to them. 
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other words, if the regulations were not “interpretative 
rules, general statements of policy, rules of agency organi¬ 
zation, procedure or practice" or if the Secretary did not 
find the promulgation procedure of § 4 “impracticable, un¬ 
necessary, oi* contrary to the public interest,” then the 
procedure applied. 

There are present here none of the circumstances indi¬ 
cated by the Senate Committee and by the quoted passage 
of §4(a) which would permit dispensing with the promul¬ 
gation procedure. 

1. The regulations here in issue are not “interpretative 

rules, general statements of policy, (or) rules of agency 
organization * * *.” i 

2. Section 51.135, which describes the classes of persons 

to whom passports are to lie denied, does not relate to “pro¬ 
cedure or practice.” The strictly procedural sections of the 
regulations are all ancillary, since they purport to be 
directed at ascertaining whether or not the applicant falls 
within § 51.135. It is the latter which is the heart of the 
regulations, and it is substantive. I 

3. Xor was the promulgation procedure “impracticably, 

unnecessary, or contrary to the public interest.” If it wer0, 
it could have been readily avoided bv the Secretary bv 
merely incorporating in the regulations a finding to that 
effect and a statement of the reasons therefor, as provided 
by §4(a). The Secretary, however, did not do so when 
lie issued the regulations. j 

Since the exceptions to the §4 promulgation procedure 
were not applicable, adherence to that procedure was 
required. In the absence of such adherence, the promulga¬ 
tion procedure violated § 4 and the regulations are invalid. 

To sum up: The governing 192G statute, read in tile 
light of historical passport practice, authorized only regu¬ 
lations relating to proof of an applicant’s citizenship and 

to ministerial matters in connection with passport issuance. 

! 

If construed to authorize such substantive tests for ap¬ 
plicants as provided by the regulations here in issue, the 
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statute is unconstitutional, for it provides no standards 
for such regulations. In addition, the regulations improp¬ 
erly add to the Congressional tests of citizenship or other 
allegiance for applicants, and they improperly anticipate 
and enlarge upon the standards of the Internal Security 
Act of 1950. Finally, they were adopted in a manner con¬ 
travening the rule-making provision of the APA. 


POINT III 

The regulations under which appellant was denied a 
passport violate the First and Fifth Amendments. 

It will be illuminating to describe briefly the pattern of 
State Department conduct in this field since “in accordance 
with familiar principles, the * * * (regulations) must be 
tested by * * * (their) operation and effect.” Near v. 
Minnesota, 2S3 U. S. 097. 708 (1931). The subject has 
received recent scrutiny.* The pattern that emerges is 
one of delaving tactics: of decisions and reversals of de- 
eisions which can be based not on a deliberated policy, but 
only on erratic caprice: of a refusal to accept judicial de¬ 
cision as a basis for action, and of other symptoms of 
administrative autocracy. The facts demonstrate that the 
acknowledgment by a Hoover Commission “task force” 
that the Passport Division acts “as a law unto itself” is 
fully justified;+ 

* Comment, 61 Yale L. J., supra, 174-179; Parker, op. cit. supra, 
40 Virginia L. R. 857-S61; Boudin. The Constitutional Right to 
Travel. 56 Columbia L. R. 46 (1956): Fosdick. The Passport and 
the Right to Travel, N. Y. Times Magazine, July 17. 1955. p. 8: 
Chew, Passport Problems, 12 Bulletin of the Atomic Scientists 26 
(Jan., 1956). The latter article is a reprint of Mr. Chew’s testimony 
at the Hennings hearings, Nov. 15, 1955, transcript pp. 168 ff. Two 
days of the hearings were devoted to passport administration. 

Note: Citations herein to the article by Boudin are intended to 
be confined to the factual data there presented. 

t Task Force Report on Foreign Affairs. Appendix H. prepared 
for the Commission on Organization of the Executive Branch of the 
Government. 1949, p. 103. 
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Beginning in 1947, the State Department adoptedj a 
policy of preventing citizens from traveling because their 
political views were unsatisfactory to it, the ground ad¬ 
vanced being the “bald statement” {Bauer v. Ache son, 106 
F. Supp. at 449) that the issuance of a passport would be 
“not in the interests of the United States.” Under tips 
“standard”, passports were withheld or revoked at the 
pleasure of the Department. 

Dr. Linus Pauling, the world renowned chemist, was re¬ 
fused a passport for two and a half years, beginning in 
1952 (except for two passports of limited duration), the 
grounds including the Department’s charge that an undi's- 

i 

elosed source alleged that he was “a concealed member of 
the Communist Party,” and a later charge of “a consistent 
and prolonged adherence to the Communist Party line.”* 
Upon the award of the Xobel Prize to him in 1954, and after 
a “self-generated appeal” t within the Department, a pass¬ 
port was issued. 

Judge William Clark, formerly of the Third Circuit 
bench, was deprived of his diplomatic passport by an 
American Consul General, with twenty armed Spanish 
gendarmes nearby, prepared to seize it by force. His sub¬ 
sequent application for a passport was denied, the State 
Department holding that his desire to state his views in 
Germany on certain topics would be “inimical to the best 
interests of the United States.” “The appropriate place” 
for such expressions, the State Department wrote, “is in the 
United States.” He initiated suit and, after a Departmental 

r 

* Pauling. My Efforts to Obtain a Passport, S Bulletin of tlTjc 
Atomic Scientists 253 (1952) : and see testimony of Dr. Pauling and 
Administrator McLeod in Hennings hearings, transcript pp. 200 ffl. 
364-36S. 375. 

f The term is Administrator McLeod's. Ibid., 377. The “appeal" 
was apparently generated because “the people in the Department 
* * * read the newspapers”, although the Administrator denied know¬ 
ing what factors entered into the decision and acknowledged that the 
tile contained no additional facts. Ibid.. 377-378. i 
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hearing ordered by the District Court, he was given a 
passport.* 

Dr. Martin Kamen, a scholar in the field of radiation 
physics and biochemistry, was repeatedly refused a pass¬ 
port from 1947 to 1955. When he finally received one, 
during his second suit against the Department, he insisted 
upon and obtained a stipulation that its action had the 
effect of “superseding and reversing’’ its prior findings 
that he was a supporter of the Communist movement and 
was going abroad for that purpose.! 

Dr. Otto Nathan, executor of Albert Einstein, was denied 
a passport for nearly two years, the State Department 
alleging in an affidavit filed in this Court that the Depart¬ 
ment “after full and careful consideration has concluded 
that it would be contrary to the best interests of the United 
States” to issue one to him. Within four days of this 
statement a passport was granted, after the Court ordered 
a prompt quasi-judicial hearing by the Department. The 
Court concluded that “it must be assumed that its issuance 
was not ‘contrary to the best interests of the United 


States.’ ” t 

Tii cases in which the courts have ordered the Department 
to conduct quasi-judicial hearings, the Department has 
issued passports instead. In other cases it issued pass¬ 
ports, previously denied, to litigants whose motions for 
summary judgment were about to be heard. Boudin, op. 
< it. supra, ”)(> Columbia L. "R. at 71-72. 

The behavior of the Department in these cases, as well 
as in others discussed in the cited literature, is not con¬ 
sistent with the dignity and traditions of the prime cabinet 
department of the United States. The issuance of a 


* Hennings hearings, transcript pp. 271-2S4; Parker, op. cit. supra. 
40 Virginia L. R. at 859, quoting from papers in Clark v. Dulles. 
Civil Xo. 2620. D. D. C. 1954. 129 F. Supp. 950 (1955). 

t Stipulation of July 14. 1955 in Kamen v. Dulles. D. D. C., Civil 
Xo. 1121-55: appearing in BXA, Government Security and Loyalty. 
‘ 69.120: Boudin, op cit. supra. 56 Columbia L. R. 68. n. 127. 
t. Dulles v. Nathan, supra .App. D. C. 225 F. 2d at 30-31. 
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passport is unlawful one day and lawful a few days later 
under the selfsame regulations, because the Department 
is here functioning in an unconstitutional area, with no 
valid legal guides, even from its regulations. In the present 
case the unconstitutionality stems from the fact that, as 
will next be shown, the regulations violate appellant’s First 
Amendment rights and deny him both substantive {jmd 
procedural due process. 


A. The regulations impair the right of free speech in viola¬ 
tion of the First Amendment. 

A fundamental vice of the regulations inheres in the 
direct effects that they exercise in the area of speech and 
association. The denial of a passport is a punishment to 
those who in the past have exercised these First Amend¬ 
ment rights. Persons who have joined the Communist 
Party or who have engaged in “activities which support tin* 
Communist movement” are entitled to the First Amend¬ 
ment protections in doing so, unless their actions have 
brought them within tin 4 ambit of the Smith Act, 62 Stat. 
SOS (1048), IS P. S. C. § 2385. Passport denial is a penalty 
for their exercise of these rights. 

Furthermore, the threat or possibility of a passport 
denial obviously exercises a prior restraint on the exercise 
of such rights. It extends the bait of a passport to persons 
who might desire to exercise them and holds out the threat 
of its denial as a sanction for their exercise. 

Finally, the State Department’s policies and regulations 
on the denial and revocation of passports directly repress 
the free exercise of speech and association by American 
citizens while they are abroad. This is especially true here. 

It is abundantly clear that the denial of a passport iin 
the present case is based in large part, if not exclusively, 
on appellant's attacks on certain actions and policies ;of 
governmental authorities in the United States, including 
the Department of State, and especially on such public 
utterances in addresses made abroad CR. 47-50). Tt is 
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no secret that appellant, for example, has been profoundly 
critical of certain governmental policies toward colonial, 
semi-colonial and newly liberated countries in Africa, Asia 
and elsewhere;* * * § of the oppression of colored peoples all 
over the world;! of numerous domestic measures designed 
to limit or suppress what he conceives as the rights of 
Communists ;| and of governmental and other action and 
inaction concerning the status of Negroes in the United 
States (R. 48-50).ft He has expressed these attitudes pub¬ 
licly, at home and abroad. 

Significantly, although the allegations in the affidavit of 
the Director of the Passport Division obviously reflect 
considerable surveillance of the appellant (R. 47-50), there 
is no allegation that appellant ever advocated the over¬ 
throw of the Government of the United States by force 
and violence or that he conspired to do so. Nor has the 
denial of the passport been predicated upon §51.136 of 
the regulations, which prohibits issuance to persons be¬ 
lieved to be going abroad “to engage in activities while 
abroad which would violate the laws of the United States, 
or which if carried on in the United States would violate 
such laws designed to protect the security of the United 
States.” § 

Appellant has not been and could not be legally prevented 
from expressing his views, or those attributed to him by 
the Department (R. 47-50), in the United States, or from 

* N. Y. Times, Apr. 7, 194S, p. 10, col. 6; July 4, 1950. p. 3. col. 1. 

f E.g., ibid., Sept. 26, 194S, p. 45, col. 1. 

X Ibid., June 12, 1947, p. 20, col. 4; Feb. 11, 1953. p. 13, col. 4. 

ft On racial segregation and discrimination, N. Y. Times, Nov. 16. 
1940, p. 32, col. 7; Jan. 27, 1947, p. 16, col. 3; May 16, 1948, p. 20. 
col. 5; Mav 20. 1948. p. 23. col. 5; June 3. 1948. p. 1. col. 3: Oct. 6. 
1948, p. 31, col. 7; Jan. 29, 1949, p. 9. col. 2; Oct. 14, 1949, p. 16. 
col. 6; Dec. 18, 1951, p. 13, col. 3; as to organized baseball, ibid., 
Dec. 4, 1943, p. 17, col. 1; protest against Hollywood’s portrayal of 
Negro life, ibid., Sept. 23, 1942, p. 28, col. 1 ; sec also Pioneers in 
the Struggle Against Segregation, 36 Survey Graphic 91 (1947). 

§ Since the judgment herein. §51.136 has been amended. State 
Dep’t Release. Jan. 12. 1956. 


associating here with groups that share them. But since 
the denial of a passport is acknowledged by the Secretary 
to bo based on the views and affiliations of appellant (R. 
3, 1J 10: R. 12, H 10), it is obviously aimed at preventing 
him from expressing such opinions elsewhere.* Such action 
by appellee is violative of the First Amendment. 

The First Amendment prohibition on abridgment of 
freedom of speech, press and assembly is a restraint on 
the power of Government. RnmeUj v. United States, 90 
App. I). C. 332, 197 F. 2d 106 (1952), aff’d 345 IT. S. 41 
(1953). Accordingly, such abridgements are prima facie 
invalid and “ordinarily irrelevant to permissible subjects 
of governmental action.” American Communications Asso¬ 
ciation v. Douds, 339 U. S. 382, 391 (1950); Bridges v. 
Wixori, 320 U. S. 135 (1945). Congress may act in this 
area only in circumstances where ‘‘the gravity of the ‘evil,’ 
discounted by its improbability, justifies such invasion of 
free speech as is necessary to avoid the danger.” United 
Stales v. Dennis f 1 S3 F. 2d 201, 212 (1950), adopted in 
Dennis v. United States, 341 U. S. 494, 510 (1951). The 
protection of free speech does not bear ‘‘an inverse ratio 
to the timeliness and importance of the idea seeking expres¬ 
sion." Bridges v. California, 314 U. S. 252, 209 (1941). 

The prevention of criticism abroad of governmental 
measures and policies is not a permissible legislative or 
executive objective. The very purpose of the First Amend¬ 
ment is to bar officialdom from silencing its critics. That 
the criticism may be “malicious, scandalous and defama¬ 
tory" is no basis for enjoining it. Near v. Minnesota, 283 
F. S. 097 (1931). With respect to foreign policy specifically 
it was held in a prosecution under the Smith Act: 

“They (the defendants) have the right * * * to 
criticize the foreign policy of the United States and 
the role being played by this country in international 

* See the brief of the Government on appellant’s prior appeal, Xo. 

11030. v. 20. in which appellant was termed a “political meddler” 
because lie championed the independence of the colonial peoples Of 
Africa. ! 
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affairs; and to praise the foreign policy of other 
governments and the role being played by those govern¬ 
ments in international affairs.” 

United States v. Schneider man, 106 F. Supp. 906, 
935 (1952), conv. affd., 225 F. 2d 146 (1955), cert, 
granted, 350 U. S. S60 (1955). 

That such criticism might “undermine confidence in the 
Government or cause or increase discontent” was deemed 
immaterial. Ibid. 

The fact that the restriction on appellant’s freedom of 
speech is not direct, but takes the form of preventing his 
travel, does not make the deprivation any less unconsti¬ 
tutional. Bauer v. Ackeson, supra, at 451-2. As the 
Supreme Court said: 

“We must recognize that regulation of ‘conduct’ has 
all too frequently been employed by public authority 
as a cloak to hide censorship of unpopular ideas. We 
have been reminded that ‘It is not often in this country 
that we now meet with direct and candid efforts to 
stop speaking or publication as such. Modern inroads 
on these rights come from associating the speaking 
with some other factor which the state may regulate 
so as to bring the whole within official control’." 

American Communications Ass'n v. Bonds, supra, 
at 399, quoting Mr. Justice Jackson, concurring 
in Thomas v. Collins, 323 U. S. 516, 547 (1945). 


Except in highly limited areas, such as matters of inter¬ 
nal management, United Public Worhers v. Mitchell, 330 
(7. S. 75 (1947)—and even there the conditioning power 
is not unlimited: ibid, at 100; Wieman v. Updcgraff, 344 
17. S. 1S3 (1952)—the Government may not make the use 


of its facilities, and certainlv not its ministerial facilities, 


conditional upon the surrender of constitutional rights. 
Uanncgan v. Esquire, Inc., 327 17. S. 146 (1946); Western 
Union Tel. Co. v. Kansas, 216 U. S. 1, 35-36 (1910). Even 
privileges or acts of grace granted by the Government 
may not be revoked or denied on unconstitutional grounds. 
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Pike v. Walker, 73 App. D. C. 289, 121 F. 2d 37 (1941), cert, 
den., 314 U. S. (12o (1941) ; cf. Willcox, Invasions of the 
First Ainendnient Through Conditioned Public Spending, 
41 Cornell L. Q. 14, 44 IT. (1937)); Barnett, Passport Admin¬ 
istration and the Courts, 32 Oregon L. R. 193, 199-201 
(1953); “Passport Denied’ 7 : State Department Practice 
and Due Process, Xote, 3 Stanford L. R. 312, 319 (1951).j 

The constitutional restraint on free speech abridgments 
does not stop at the water’s edge, certainly insofar as the 
authority of the United States over its citizens is concerned. 
The provision that “Congress shall make no law * * * " 
applies with equal vigor to restraints within and without 
the United States. With respect to other basic constitu¬ 
tional safeguards, it has been held that “ * * * the protection 
of the Fourth Amendment extends to United States citizens 
in foreign countries under occupation by our armed forces." 
Best v. United States, 184 F. 2d 131, 138 (C. A. 1st, 1950). 
And the writ of habeas corpus protects not only citizens 
abroad, but even aliens, in custody of United States officials. 
Eisentrager v. Forrestal, 84 App. 1). C. 390, 400, 174 F. !2d 
961, 965 (1949), rev’d on other grounds, Johnson v. Eisen- 
truf/er, 339 U. S. 703 (1950). Xo official of the United 
States abroad could, restrain or punish the exercise of free 
speech by appellant in the territory in which such an official 
had been given authority, any more than could an official at 
home. The setting in which vast numbers of citizens travel 
abroad “requires that * * * (they) receive the full protec¬ 
tion of the Constitution wherever it is possible for the 
United States to assure it." Flynn. The Constitution 
Abroad, 32 Texas L. R. 58, 77 (1953). 

Appellant’s right to travel may not be denied because 
of past or possible future expressions of opinion and 
affiliations, either at home or abroad.* I 


* Tn granting Judge Clark a passport, supra, pp. 33-34. the De¬ 
partment apparently accepted this view, lor in his application ;he 
specifically stated that he would again express the opinions for which 
his passport had been seized. Hennings hearings, supra, at p. 275. 
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B. The regulations violate due process. 

1. Substantively the regulations are vague and ambigu¬ 
ous. 

Even a brief scrutiny of the language of the regulations 
suffices to show that they suffer from the vice of vagueness. 

Under § 51.135(b), passports will not be issued to 

“Persons, regardless of the formal state of their 
affiliation with the Communist Party, who engage in 
activities which support the Communist movement 
under such circumstances as to warrant the conclu¬ 
sion—not otherwise rebutted by the evidence—that 
they have engaged in such activities as a result of 
direction, domination or control exercised over them 

bv the Communist movement.” 

* 

Under § 51.141, 

“consistent and prolonged adherence to the Communist 
Party line on a variety of issues and through shifts 
and changes of that line will suffice, prima facie, to 
support a finding under § 51.135 (b).” 

The same ban applies, under § 51.135(c) to 

“Persons, regardless of the formal state of their 
affiliation with the Communist Party, as to whom there 
is reason to believe, on the balance of all the evidence, 
that they are going abroad to engage in activities 
which will advance the Communist movement for the 
purpose, knowingly and wilfully of advancing that 
movement.” 

Under § 51.135(a), passports are barred to ex-members who 
may be concluded to have continued to act “in furtherance 
of the interests and under the discipline” of the Commu¬ 
nist Party. 

These provisions immediately raise a host of problems 
if any definite legal standards of meaning are sought to 
be attributed to them. What, for example, are the “circum¬ 
stances as to warrant the conclusion” referred to? What 
“evidence” rebuts it? What is “adherence to the Com- 
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munist Party line"? What are the “interests” of the 
Communist Party? And what constitutes an act “in fur¬ 
therance of” such interests? As to non-members (§51.135 
(b) and (c)), what constitutes “affiliation”, and what “cir¬ 
cumstances” show that their “activities which support the 
Communist movement” were made under circumstances 
warranting the conclusion that such activities resulted from 
the “direction, domination or control * * * by the Com¬ 
munist movement”? 

In United Stales v. Lattimore, 94 App. I). C. 268, 215 
F. 2d 847 (1954), the term “sympathizer”, expressed; in 
testimony with respect to “Communism or Communist 
interests”, was held not of a sufficiently certain meaning 
to sustain a charge of perjury. And the term “follower 
of the Communist line”, employed in Lattimore’s second 
indictment, was held by the District Court not to be “a 
phrase with a meaning about which men of ordinary intel¬ 
lect could agree.” United Slates v. Lattimore, 127 F. Supp. 
405, 410 (D. 1). C., 1955). On the second indictment, Lat- 
timore was charged with perjury in denying that “he was 
a promoter of Communist interests”, which the indictment 
attempted at some length to define. Ibid., 406-7. Never¬ 
theless, it was held still lacking in reasonable clarity. Id. 

Even the term “members” of the Communist Party, 
§ 51.135(a), suffers from this defect. Membership in the 
Communist Party has become an increasingly nebulous con¬ 
cept. It is no longer proved by acts of joining, paying dues, 
regular attendance at exdusivelv members’ meetings, or 
other formal indicia of membership. Instead, a wide pailo- 
ply of circumstantial evidence becomes evidence of it. €f. 
United States v. Rerninrjton, 191 F. 2d 246 (2d Cir., 1951). 
cert. den. 343 Y. S. 907 (1952). And the standards for mem¬ 
bership under §5 of the Communist Control Act of 1954, 
August 24, 1954, e. 8S6, § 5, GS St at. 777, 50 I. S. C. § 844, 
expand the scope of the indicia to a virtually indefinite de¬ 
gree. Cf. C. S. v. Haul an, 43 I. Supp. 50i (D. X. J., 1942), 
where an indictment charging that an affiant had falsely 
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denied being a “Communist” was held invalid for vague¬ 
ness.* 

The use of a term that is so vague and indefinite “that 
men of common intelligence must necessarily guess at its 
meaning and differ as to its application, violates the first 
essential of due process of law.” Connally v. General 
Construction Co., 269 IT. S. 385, 391 (1926); Small v. 
American Sugar Refining Co., 267 IT. S. 233, 238-240 (1925). 
The wholesale employment of such language as “standards” 
in the regulations is an adoption of subjective political 
attitudes, not of due process criteria. 

2. The regulations violate procedural due process in 
fundamental respects. 

a. They deny the right of cross-examination and pre¬ 
scribe an administrative determination on secret evidence. 

In Dulles v. Nathan, supra, notwithstanding that Dr. 
Xathan had had a “hearing” before the Passport Division, 
this Court’s order stated that he “was never accorded a 
evidentiary hearing or confronted with the evidence, if 
any, which led to the denial of the passport”, and it directed 
the Department to “accord a quasi-judicial hearing * * * 
with opportunity provided to the government and to the 
appellee to offer evidence * * App. D. C. , 225 

F. 2d 29, 30 (1955). Here was a clear recognition, sternly 
expressed, that the procedures within the Department were 
legally inadequate. 

These inadequacies are patent on the face of the Regu¬ 
lations themselves. 

l. The proceedings in the Passport Division. 

a. First, there is the matter of the “tentative refusal”. 
§51.137. This is clearly designed to shift the onus of the 

* United States v. Lattimorc, 94 App. D. C. 268, 215 F. 2d 847 
(1954), is not contrary. The term “Communist” there was held 
sufficiently specific because, in the context of the question and answer 
in which 'the term was used, and which underlay the indictment, de¬ 
fendant had not expressed uncertainty as to its meaning. 94 App. 
D. C. at 274-5. 215 F. 2d at 852-853. 
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defects in the regulations from the Department to the 
applicant. An applicant who has been turned down “tenta¬ 
tively” must subject himself to the Department’s procedures 
in order to secure a determination that the Department 
will acknowledge as final. In the event that he declines 
to do so, the Department’s position is that it has not finally 
rejected his application and it deems his stand as a recogni¬ 
tion of his ineligibility or as a refusal to exhaust his ad¬ 
ministrative remedies. The Department has taken both 
positions in the present case (K. 54, 42). 

b. The statement by the Department of the reasons for 
its “tentative refusal” need not be fully set forth. They 
need only be stated “as specifically as in the judgment of 
the Department of State security considerations permit.’’ 
§ 51.137. Thus a vast area of discretion is reserved to the 
Department on what it will disclose and what it will conceal. 
And there is no way under the regulations in which either 
the applicant or a court can ascertain what is concealed 

in the name of “seeuritv considerations”. 

* ! 

e. The “hearing” before the Passport Division, §51.137, 
can be regarded as such only because the Department has 
so denominated it. There is no right to cross-examination 
because the Department is not required to produce wit¬ 
nesses or any other evidence.* The bearing is confined t<> 
the applicant’s presentation, which in practice has included 
an interrogation by the hearing officer. Boudin, op. ext. 
supra, 56 Columbia L. K. (37. All of this the applicant may 
have to verify under oath. § 51.137. \ 

d. The determination after the hearing is made “after 
consultation with other interested offices”, §51.137, whose 
advice or disclosures to the Passport Division are com¬ 
pletely unknown to the applicant. 

i 

* The Department often does not know who the informants are; 
See the stipulation in Kainen v. Dulles, D. D. C., C. A. No. 1121-55 
dated June 6, 1955, which appears in the Hennings hearings, tram 
script p. 338. And see paragraph 4 of the affidavit of John Foster 
Dulles, dated January 11. 1956, in Dulles v. Boudin, No. 13031 iri 
this Court. 
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e. The reasons for a refusal are again subject to con¬ 
cealment based upon “security limitations”. § 51.137. 

f. The vice of the non-Communist oath, § 51.142, is dis¬ 
cussed separately below, p. 47. 

A The proceedings on “ appeal”. 

The proceedings before the Board of Passport Appeals 
are obviously no more than a repetition of the proceedings 
before the Passport Division. 

a. The appeal is opened by a “plain and concise” state¬ 
ment sworn to by the applicant, refuting or explaining the 
reasons disclosed by the Passport Division for its refusal. 
§ 51.157. Since these reasons are only those which do 
not trespass upon “security considerations,” there is no 
assurance that the applicant is addressing himself to the 
true reasons for the refusal. And there is no requirement 
that the reasons be “plain and concise.” As has been stated, 
they need only be “as specific * * * as * * * security con¬ 
siderations permit.” § 51.137. 

b. The oath is a prerequisite to the appeal. $ 51.156. 

c. An applicant’s request for additional information to 
prepare his case is passed upon “in conformity with the 
relevant laws and regulations,” §51.162, including the 
regulations prohibiting disclosure. Presumably all the 
information which the Department is willing to reveal has 
already been included in the decision of the Passport Divi¬ 
sion. Under the circumstances the requirement that the 
Board is to “insure the applicant of a full and fair considera¬ 
tion of his case,” id., is completely meaningless, especially 
since 

d. There is again no provision for his cross-examination 
or even knowledge of the Government’s sources of informa¬ 
tion ; and he may not even examine, let alone make a copy 
of the testimony of his own witnesses, §§51.139, 51.168, to 
say nothing of the Government’s files, §51.163. The hear¬ 
ing is confined to the appellant’s presentation and to cross- 
examination of him and his witnesses. Jd. The appeal 
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hearings are again surrounded by considerations of “na¬ 
tional security” and the avoidance of disclosing or com¬ 
promising investigative sources or methods. Id. 

e. The determination of the Board is based upon “the 
entire record,” but the record contains the undisclosed in¬ 
formation in the Board’s possession. § 51.170. Of this, 
the applicant knows only such information as the Depart¬ 
ment lias deigned to vouchsafe to him, what lie lias himself 
presented to the Division and the Board, and whatever he 
may remember of his witnesses' testimony. Tt is prob¬ 
lematical what comfort he can derive from the provision 
of § 51.170 that 

“The Board shall take into consideration the in¬ 
ability of the applicant to meet information of which 
he has not been advised, specifically or in detail, or to 
attack the eredibilitv of confidential informants.” 

• i 

j 

Whatever is embraced within procedural due process, 
the foregoing procedures fall far short of it. Dulles iv. 

Nathan, supra; Parler v. Lester .F. 2d- (C. A. 9, 

Xo. 14081,1955). 

In the latter case, the Court invalidated entirely the 
Coast Guard regulations for the “screening” of merchant 
seamen to determine whether their presence on board ships 
would be inimical to the security of the United States. The 
basic elements in the decision were precisely those faults 
in the Coast Guard regulations which parallel the regula¬ 
tions here—the concealment of data from the person 
affected, the denial of his right to cross-examination, and 
the fact that under the regulations the record on which tile 
decision is predicated contains facts unknown to him and 
which he is unable to refute. The case is of especial perti¬ 
nence here because it, too, involved the individual’s right 
to a livelihood where this right depended on his freedom 
to travel.* 

* The Government has secured an extension of its time to appeal 
on the ground that it was considering whether it could and should 
draft new regulations which would comply with the Ninth Circuits 
decision. X. Y. Times. Jan. 21. 1956, p. 5, col. 1. 
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The invalidity of administrative action predicated upon 
■undisclosed facts is well established. Morgan v. United 
States, 304 U. S. 1, IS (193S); Ohio Bell Telephone Co. v. 
Public Utilities Commission, 301 IT. S. 292, 302-304 (1937); 
Lloyd Sabaudo S.A. v. Elting, 2S7 IT. S. 329, 335-336 (1932): 
United States v. Abilene & S. R. Co., 265 U. S. 274, 28S-289 
(1924); Orahovcts v. Brownell, 134 F. Supp. 84 (D. D. C., 
1955); Maeztu v. Brownell, 132 F. Supp. 751 (D. D. C., 
1955): Alexiou v. McGrath, 101 F. Supp. 421 (D. D. C., 
1951). 

With specific respect to the procedural provisions of the 
Passport Regulations, two District Court judges have come 
to the same conclusion as the Parker case. In Nathan v. 
Didles, 129 F. Supp. 951 (D. D. C., 1955), Judge Schwein- 
haut held: 

“I can reach only one conclusion which is that the 
plaintiff did not have a hearing which the law contem¬ 
plates and guarantees.” 

And in Boudin v. Dulles, supra, Judge Youngdahl, after 
analyzing in detail the procedural points here discussed, 
concluded that § 51.170, the key adjudication section, ‘‘does 
not comport with due process.” 

An unintended acknowledgment that the regulations are 
nothing more than a cover for continuing the claim of the 
Department to absolute authority was made by the Depart¬ 
ment itself. In the course of testimony on the Depart¬ 
ment's various self-reversals, the Administrator of the 
Bureau of Security and Consular Affairs attributed to the 
Secretary the discretionary power to dispense with the 
regulations if he so desired. Before the Hennings Sub¬ 
committee he testified: 

“ * * * The Regulations made bv the Secretary, obvi- 
ously (sic) may be waived by the Secretary. * * * 
Our theorv is that he mav waive these Regulations on 
an ad hoc basis if he so desires. * * * They are his 
Regulations" (Transcript, Xov. 16, 1955, pp. 367, 391, 
412). 
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This supplies the coup de grace to any attempt to elevate 
the regulations to a status consonant with due process. I 

b. The non-Communist oath prescribed by the regula¬ 
tions and required of appellant is unconstitutional. 

Section 51.142 of the Regulations empowers the appellee 
to require a statement under oath as to “present or pa$t 
membership” in the Communist Party at any stage of the 
proceedings in the Passport Division or the Board of Pass¬ 
port Appeals, and provides that if an applicant states that 
he is a Communist, refusal of a passport is automatic. Such 
an oath has been required of appellant as a condition to 
further consideration of his case by the Passport Division, 
supra, p. 4. This requirement, too, is unconstitutional, 
for it makes the exercise of appellant’s natural right to 
travel dependent on his execution of an expurgatory oath. 
And assuming that the remaining regulations are otherwise 
valid, the requirement unlawfully conditions the exercise 
of the quasi-judicial functions of the appellee on such an 
oath.* 

In Ex parte Garland, 71 U. S. 333 (1867), and Cummings 
v. Missouri, 71 17. S. 277 (1867), the Supreme Court de¬ 
clared invalid test oaths involving the denial of criminal 
and even treasonous conduct which were sought to be im- 

i 

posed as conditions to the exercise of vocations—the prac¬ 
tice of law in the federal courts and the performance of 
clerical duties. Oaths have been confined to areas of public 
office or employment, e.g., Garner v. Board of Public Works, 
341 U. S. 716 (1951), and Gerende v. Board of Supervisors, 
341 XT. S. 56 (1951), and to the invocation of the complex 
functions of the National Labor Relations Board, American 
Communications Association v. Bonds, 339 XT. S. 382 (1950). 
The relief sought by appellant is in none of these fields, 
lie is not seeking government employment, and the only 
function which he requires the appellee to exercise is the 

* fn addition the regulations arc silent on the matter of scienter, a 
requirement essential to the validity of an expurgatorv oath. JViemait 
\ l ’ t'dc'p’c/ff, 344 U. S. 183. 191 (1952). 
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one of issuing a passport, an administrative function per¬ 
formed half a million times a year. Unlike the Douds ease, 
furthermore, where a non-signing union officer might con¬ 
tinue his vocation with no criminal consequences, 339 U. S. 
402, appellant’s travel without a passport is subject to penal 
sanctions. 

Under no circumstances has a retrospective test oath 
been sustained unless the conduct foresworn had effected 
ineligibility for government work over a period longer than 
the oath covered.* Nor was an oath requirement ever ap¬ 
plied or withheld on a selective basis. Where sustained it 
was exacted from all members of a statutorily specified 
class. Nevertheless, appellee’s regulations prescribe the 
oath on a selective and retrospective basis, and one has been 
required of appellant (R. 59). 

Whatever its applicability to other areas, a test oath has 
been expressly invalidated when sought to be imposed as 
a condition to securing judicial relief. Pierce v. Car ska don. 
S3 IT. S. 234 (1873). 

The requirements for government employment are not 
applicable to passport applicants. Edgerton, C. J., eon- 
eurring in Shachtman v. Dulles, supra, 225 F. 2d at 944. 
And there is a vast difference between the “facilities for a 
better life” which Congress may decide to grant or to re¬ 
frain from granting at all,t and as to whose grant condi¬ 
tions may under some circumstances be attached, and an 
inherent right to travel which the Secretary here seeks to 
abridge by the oath condition. Under Pierce v. Carskadon . 
an administrative proceeding and determination prescribed 
for the exercise of the right to travel may clearly not be 
constitutionally conditioned upon the tendering of an ex¬ 
purgatory oath. 

* Garner v. Board of Public Works, supra. 

f Frankfurter. J.. in American Communications Association v. 
Douds, supra. 339 U. S. at 417. 
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e. The provisions of the Administrative Procedure Act 
relating to adjudications, hearings and decisions are vio¬ 
lated hg the regulations. 

Sections 5, 7 and S of the Administrative Procedure Act 
(“APA” hereafter) prescribe the procedures to be fob 
lowed for adjudications, hearings and decisions of adminf 
istrative agencies generally. 5 U. S. 0. 1004, 1006, 1007, 

The problem is whether these provisions apply in the pass¬ 
port field. Sections 7 and 8, the hearing and decisional sec¬ 
tions, apply if §5, the adjudication section, applies.* We 
direct our attention to the latter provision. 

An exception is provided from Section 5 where there is 
involved “the conduct of * * * foreign affairs functions.’’ 
7) U. S. C. § 1004, preamble, subd. (4). It has already been 
pointed out, however, in the discussion of § 4, supra, p. 29; 
that denial of passport on political grounds can hardly be 
deemed an exercise of such functions. 

Section 5 by its terms applies where the adjudication is 
“required by statute to be determined on the record after 
opportunity for an agency hearing.” No such requirement 
appears in the 1926 passport statute, supra. j 

But in Wong Yang Sung v. McGrath, 339 U. S. 33 (1950), 
where a deportation statute was similarly silent, the Su¬ 
preme Court nevertheless held that the APA applied. The 
Court pointed to the fact that a fundamental objective of 
the APA was to put an end to the commingled functions 
of the prosecutor and judge in one person or agency. To 
save the statute from invalidity resulting from the fact that 
it permitted a departure from this objective, the Court read 
into its bare language the requirements that hearings were 
to be held and that a determination was to be made on 
the record, and held that adjudication section of the APA— 
and, as a consequence, its hearing and decisional sections-^ 
were applicable. 

'Hie parallels to the present case are very close. The 
statute here also lacks any provisions for hearings or acb 


l 


! 


* See preambles to §§ 7 and 8. 5 C. S. C. §§ 1006. 1007. 


judications on the record. But the abuses resulting from 
the commingling of functions are abundantly present. Ref¬ 
erence to the records in passport cases in this Court * dem¬ 
onstrate conclusively that charges are preferred, hearings 
held and determinations made by the Director and Assistant 
Director of the Passport Division. Under the Wong Yang 
Sung case the safeguards of hearings and determinations 
on the record under the APA’s provisions must be read 
into the passport statute,t as they were into the deporta¬ 
tion statute, if it is to be saved from constitutional doubts. 
The regulations of the Secretary, of course, fall far short 
of complying with the APA. 


POINT IV 

The doctrine of the exhaustion of administrative 
remedies is inapplicable to the present case. 

Appellant's demand for judicial relief was denied below 
on the ground that lie had “failed to exhaust the adminis¬ 
trative remedy” (R. 70). This holding, we believe, was er¬ 
ror, for under the circumstances of this case the doctrine 
of exhaustion does not apply. 

In Nathan v. Dulles, supra, the Secretary contended, as 
he contended here, that the administrative remedies had not 
been exhausted. To this the District Court gave a succinct 
answer: 

“It does not satisfy me to argue that the plaintiff has 
not exhausted his administrative remedies, since 1 
think as a matter of practical fact ho had none” (120 
F. Supp. at 952). 


* Schachtman v. Dulles: Dulles v. Nathan: Dulles v. Boudin, 
supra. 

f Notwithstanding the Senate Committee’s opinion. Senate Com¬ 
mittee Print of the APA of June, 1945, reprinted in Legislative His¬ 
tory of the Administrative Procedure Act. supra, at p. 12. 
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The action of this Court ill directing- a quasi judicial hear¬ 
ing for Dr. Nathan, supra, in addition to corroborating the 
conclusion of the District Judge as to the non-existence of 
true remedies under the regulations, must be deemed to 
constitute a rejection of the Secretary's contention that ju¬ 
dicial review was unavailable until those “remedies” were 


complied with. 

In this implied ruling, this Court recognized what has 
frequently been judicially held: That in appropriate cir¬ 
cumstances, administrative remedies are dispensed with as 
prerequisites to judicial review. In the present case, too, 
the factors customarily relied on to dispense with the ex¬ 
hausting doctrine are abundantly present. Cf. Davis, Ad¬ 
ministrative Law, 614 ff. (1951); Exhaustion of Adminis¬ 
trative Remedies, Comment, 39 Cornell L. Q. 273 (1954).! 

a. There is in the first place no statutory requirement^— 

or even a requirement under the regulations—that a final 
administrative order is a prerequisite to judicial review. 
Parker v. Lester, supra, slip opinion, pp. 6-7. On the con¬ 
trary, as has been shown, the entire regulatory procedure 
is not only unauthorized but is negated by the governing 
statute. Nor, unlike Myers v. Bethlehem Shipbuilding 
Carp., 303 U. S. 41 (1938), does any statute here render a 
statutory appeal after such an order the exclusive judicial 
remedy. j 

b. Exhaustion is frequently dispensed with where the 
administrative proceedings are unconstitutional or in ex¬ 
cess of statutory authority. ‘‘When constitutionality of the 
basic statute is challenged, the argument is a strong one that 


that issue need not first be presented to a tribunal having- 
no power to decide it.” Davis, op. cit. supra, 632. In Panitz 
v. District of Columbia, 72 App. D. C. 131, 133, 112 E. 
2d 39, 41 (1940: Edgerton, Vinson and Rutledge, A.JJ.I), 
the Court, rejecting the claim of non-exhaustion, held. 


“Tt is, of course, elementary that one is required in 
tax procedure to exhaust the administrative remedied 
It is equally well settled, however, that one need not 
appear before an administrative agency not in a posi¬ 
tion to consider the particular objection made.” 



In the present ease the inability of the Department to 
adjudicate the question of the constitutional and statutory 
validity of its proceedings is not only inherent (Cf. Engi¬ 
neers Public Service Co. v. S. E. C., 7S App. D. C. 199, 215, 
13S F. 2d 936, 952-953 (1943), dismissed as moot, 332 U. S. 
788 (1947)), but the regulations affirmatively exclude any 
such power. For § 51.165 provides that the Board of Pass¬ 
port Appeals “will not undertake to consider any * * * mo¬ 
tion or contention * * * relative to the legality or propriety 
of the hearing or other procedures of the Board * * 

With respect to the oath here required, the doctrine of 
exhaustion is especially pernicious. The procedure under 
the regulations forbids the Passport Division and the Board 
of Passport Appeals from passing upon the legality of the 
oath requirement. The effect of the decision below is to 
render impossible a judicial determination of the validity 
of the oath, for under that decision, the administrative tri¬ 
bunal will not move unless appellant irrevocably changes 
his position by taking the oath. Moreover, if he does so, a 
challenge to its validity may well become moot. Appellant 
has in fact exhausted the remedies available to a non¬ 
affiant. Only a judicial remedy, not an administrative one, 
can determine the propriety of the oath requirement. 

c. Defects in the administrative procedure, which abound 
in the present case, require dispensing with exhaustion. 
Levers v. Anderson, 326 U. S. 219 (1945). 


d. Where irrevocable damage may result, the validity 
of an administrative regulation may be reviewed judicially 
without exhaustion, even where the party seeking review 
has not himself been subjected directly to its application. 
Cohunbiu l! rod decs ting Sgslnns v. United S fates, 316 l\ S. 
407 (1942). In the present case, the Department's regula¬ 
tions have already caused irreparable damage to appellant, 
and continue to do so. 


e. Finally, it must again be r“ca!led (bat tin* regulations 
here challenged deal not with economic controls but with 
deprivation of fundamental personal rights. In Order of 


llailtray Conductors v. Pitney, 320 l\ 8. 501, 560 
Mr. Justice Black stated for a unanimous court: 


(1946), 


“Of course, where the statute is so obviously violated 
that ‘a sacrifice or obliteration of a right which Con¬ 
gress * * * created’ to protect the interest of individuals 
or the public is clearly shown a court of equity could, 
in a proper case, intervene.” 


Cf. Freund, The Supreme Court and Civil Liberties, 4 Van¬ 
derbilt L. R. 533,537 (1951): “ * * * where large discretion 
is imposed in an official to grant or uphold a license to speak 
or assemble, it is unnecessary to try the temper of an ad¬ 
ministrator before raising a protest in court": and see also 
Comment, 39 Cornell L.Q., supra, at 285. 

The recent decision by this Court in National Lawyers 

Guild v. Brownell, . App. D. C.-., 225 F. 2d 552 

(1955), pet’n for cert, pending, Xo. 496, this term, is not 
authority for requiring exhaustion in the present case. A 
basic differentiation is that the proceedings there under¬ 
taken by the Attorney General (under regulations adopted 
pursuant to Executive Order 10450, 3 CFR 72 (1953), which, 
in turn, was predicated on 5 l\ 8. C. § 22) related solely 
to qualifications for Government employment. In that field 
the requirement of exhaustion is more rigorously applied. 
United Public Workers v. Mitchell, 330 U. S. 75 (1947): 
cf. Davis, op. cit. supra, 044-047: Hardy v. Rossell, 135 F. 
Supp. 260 (8. I). X. Y. 1955). 

Furthermore, there are considerable differences between 
the character of the proceedings set forth in the regulations 
in the Guild case and the present one. As the Court pointed 
out in the Guild case, the regulations prescribe a hearing 

and “a finding upon an open record":.App. D. C... 

225 F. 2d 550. and would “permit a proceeding which would 
comply in all respects with * * * (the Administrative Pro¬ 
cedure Act)”. At the administrative hearing the introduc¬ 
tion of classified information may be dispensed with only 
upon a ruling by the hearing examiner that the case may 
be determined without it. 2S C. F. R. § 41.8(a). Except as 




to such information and the identity of informants, wit¬ 
nesses for both sides are subject to cross-examination. 28 
C. F. IT § 41.8. The hearing officer passes on the propriety 
of the evidence produced by the Attorney General. Ibid. 
The respondent may inspect and procure a copy of all the 
testimony. 28 0. F. IT §41.9. The contents of the record 
are prescribed. 28 (A F. IT §41.10. The Attorney Gen- 
eral's determination must be made, as the Court pointed out, 
on the record. 28 C. F. IT §41.10. And there is no re¬ 
quirement of an expurgatory oath as a condition of par¬ 
ticipating in the proceedings. Whatever reservations the 
Court entertained about the procedures, they were held to 
permit a due process hearing. 

in the present case, as has been shown in our analysis 
(supra, p. 42 ff.), the passport regulations prevent a valid 
proceeding. The justification for invoking the exhaustion 
doctrine in the Guild case is completely unavailing here.* 

Furthermore, the cases relied upon by the Guild decision 
to require exhaustion— Franklin v. Jonco Aircraft Cor)).. 

346 l\ S. 8(i8 (1953); Allen v. Grand Central Aircraft Co.. 

347 U. S. 535 (1954): and National Enforcement Commis¬ 
sion v. Olson. App. I). C. , 221 Fed. 2d 92 (1955) 
—relate to tax administration. This field apparently first 
gave rise to the exhaustion doctrine, and there it reigns 
virtually supreme. See Comment. 39 Cornell L. Q., supra. 
at 274. 

For the problem wills which we arc here dealing—one of 
personal liberty, including the freedom to earn a livelihood 
—Parker v. Lester, supra, sup]dies a far more persuasive 
authoritv. The close similaritv, in fact, the identitv of the 
procedures there invalidated to those here in suit has al¬ 
ready boon noted. And the court, on a thorough considera¬ 
tion of the problem, concluded (slip opinion, p. (i) : 

" * * * it is apparent that no rule relating to prior 
exhaustion of administrative remedies can deprive the 
court of authority to pass upon the issues * * *. v 

The court below erred in requiring exhaustion here. 

* Sec n. 11a in Parker v. Lester, supra. 
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POINT V 

There is no valid basis for denying appellant freedom; 
of travel to Western Hemisphere countries. 

Regulations adopted by the Department of State shortly 
after the inception of World War II in substance pro¬ 
hibited citizens from departing from or entering into con¬ 
tinental United States and territories subject to its jur¬ 
isdiction without a passport. Departmental Order 1003,j 
Nov. 25, 1941, 0 F. K. G069 (1941). Non-passport travel; 
was permitted, however, to certain Western Hemisphere; 
countries, ibid, and the current regulations dispense with; 
passports for travel between the United States “and any; 
country or territory in North, Central or South America! 
* * 22 C. F. R.‘ § 53.2. j 

Notwithstanding the exceptions, the wartime regulations; 
permitted the Secretary of State to prevent the departure 
of a United States citizen even to such non-passport terri¬ 
tory. Departmental Order 1003, supra, § 5S.7. This pro-! 
vision, in somewhat amplified form, has been carried overj 
to the present regulations. 22 C. F. R. § 53.5. Tt is this; 
provision which the Department invoked in physically pre¬ 
venting appellant from departing for Canada (R. 50) and 
in barring him from leaving the United States (R. 23). 

The last mentioned provision confers upon the Depart-; 
ment a highly arbitrary power, exercisable on an ad hoc i 
basis, to prevent persons from leaving the United States: 
to countries for travel to which no passport is ordinarily 
required. In substance, it permits the Secretary to re¬ 
strain anv individual whom he desires to restrain for anv! 
• • 

reason he may assign, or for no reason at all, on the basis! 
of his sole and untrammeled discretion. 

The vice of a regulation of this character is manifest. 
Nothing in the present statute requiring passports for for¬ 
eign travel (8 U. S. C. § llS5(b), see supra, pp. 10-17),I 
and certainly nothing in the 192(5 statute, supra, author-; 
izes the prohibition of an individual citizen’s departure for 
countries to which all other citizens may go without a pass¬ 
port. Nor does Proclamation 3004 under 8 U. S. C. 


§ 1185(a) and (b), or the 1938 Executive Order, .supra. 
permit an individual restraint of this nature. Even the 
justification of such purported regulatory safeguards as 
§§51.135-51.170 is not available to the Department in this 
situation. Its action was a completely arbitrary exercise 
of authority, in effect incarcerating appellant within the 
limits of the forty-eight states. 

Appellant is thus barred from giving public recitals and 
performances even in Western Hemisphere non-passport 
countries except at the arbitrary pleasure of the Secretary. 
'Plie complaint requests relief from such restraint. As to 
such relief, no doctrine of exhaustion—the basis of the de¬ 
cision below—has any conceivable bearing, since appellant 
was here not seeking a passport but merely the freedom to 
depart, and there were no regulatory procedures for him to 
exhaust. 

It was error for the Court below to deny this relief. 

CONCLUSION 

The unconstitutionality and the statutory invalidity of 
the regulations here under review are patent. Appellant is 
entitled to a passport upon the same terms as all other citi¬ 
zens, a showing of citizenship. The doctrine of exhaustion 
was improperly invoked below to deny him this right. With 
respect to travel to Western Hemisphere countries the doc¬ 
trine of exhaustion is utterly inapplicable. 

There were no substantial issues of fact before the Court 
below and the denial of appellant's motion for summary 
judgment was erroneous. Under the circumstances the 
judgment of the District Court should be reversed with in¬ 
structions to grant appellant's motion for summary judg¬ 
ment. 

Respectfully submitted, 

Leonard I>. I»oui>i.n, 

James T. Wright, 

Attorneys for Appellant. 

Victor Rabixowitz, 

Samuel M. Koenigsherg, 
of Counsel. 


APPENDIX 


REGULATIONS 

i 

i 

Title 22—Foreign Relations 
Chapter I— Department oe State 
Part 51—Passports 

Subpart B—Regulations of the Secretary of State. 

Pursuant to the authority vested in me by paragraph 126 
of Executive Order Xo. 7856, issued on March 31, 1938 
(3 F. R. 6S1; 22 C. F. R. 51.77), under authority of section! 
1 of the Act of Congress approved July 3, 1926 (44 Stat.l 
SS7; 22 U. S. C. 211a), the regulations issued on March! 
31,193S (Departmental Order 749) as amended (22 C. F. R. 
51.101 to 51.134) are hereby further amended by the addi¬ 
tion of new sections 51.135 to 51.143 as follows: 

j 

§ 51.135 Limitation on Issuance of Passports to Persons 
Supporting Communist Movement. In order to promote 
the national interest by assuring that persons who support 
the world Communist movement of which the Communist! 
Party is an integral unit may not, through use of United! 
States passports, further the purposes of that movement,; 
no passport, except one limited for direct and immediate 
return to the United States, shall be issued to: 

-''(a) Persons who are members of the Communist Party 
or who have recently terminated such membership under 
such circumstances as to warrant the conclusion—not other-: 
wise rebutted bv the evidence—that tliev continue to act in 

4 4 

furtherance of the interests and under the discipline of the 
Communist Party; 

i 

v/(b) Persons, regardless of the formal state of their affili¬ 
ation with the Communist Partv, who engage in activities 
which support the Communist movement under such cir- 1 
cumstances as to warrant the conclusion—not otherwise re-1 
butted by the evidence—that they have engaged in such j 



II 


activities as a result of direction, domination, or control 
exercised over them by the Communist movement: 

(c) Persons, regardless of the formal state of their affili¬ 
ation "with the Communist Party, as to whom there is 
reason to believe, on the balance of all the evidence, that 
they are going abroad to engage in activities which will 
advance the Communist movement for the purpose, know¬ 
ingly and willfully of advancing that movement. 


$51,130 Limitations on Issuance of Passports to Persons 
Likely to Violate Laws of the United States. In order to 
promote the national interest by assuring that the conduct 
of foreign relations shall be free from unlawful inter¬ 
ference, no passport, except one limited for direct and im¬ 
mediate return to the United States, shall be issued to per¬ 
sons as to whom there is reason to believe, on the balance 
of all the evidence, that they are going abroad to engage 
in activities while abroad which would violate the laws of 


the United States, or which if carried on in the United 
States would violate such laws designed to protect the 


seeuritv of the United States. (Before amendment of Jan. 


12, 1956.) 


$51,137 Sotification to Person Whose Passport Appli¬ 
cation Is Tentatively Disapproved. A person whose pass¬ 
port application is tentatively disapproved under the pro¬ 
visions of § 51.135 or $ 51.136 will be notified in writing of 
the tentative refusal, and of the reasons on which it is 


based, as specifically as in the judgment of the Department 
of State security considerations permit. He shall be en¬ 
titled, upon request, and before such refusal becomes final, 
to present his case and all relevant information informally 
to the Passport Division. He shall be entitled to appear 


in person before a hearing officer of di*» Passport Division. 


and to be represented by counsel. He will, upon request. 


confirm his oral statements in an affidavit for the record. 


After the applicant has presented his case, the Passport 


I 


Division will review the record, and after consultation with! 
other interested offices, advise the applicant of the de¬ 
cision. If the decision is adverse, such advice will be in 
writing and shall state the reasons on which the decision 
is based as specifically as within the judgment of the De-i 
partment of State security limitations permit. Such advice! 
shall also inform tlu* applicant of his right to appeal under! 
$ 51.138. 

$51,138 Appeal by Passport Applicant. In the. event' 
of a decision adverse to the applicant, he shall be entitled! 
to appeal his case to the Board of Passport Appeals pro¬ 
vided for in $51,139. 

i 

i 

$51,139 Creation and Functions of Board of Passport i 
Appeals. There is hereby established within the Depart-; 
ment of State a Board of Passport Appeals, hereinafter; 
referred to as the Board, composed of not less than three 
officers of the Department to be designated by the Secre-j 
tary of State. The Board shall act on all appeals under 
$51,138. The Board shall adopt and make public its own; 
rules of procedure, to be approved by the Secretary, which! 
shall provide that its duties in any case may be performed 
by a panel of not less than three members acting by major- ! 
ity determination. The rules shall accord applicant the! 
right to a hearing and to be represented by counsel, and 
shall accord applicant and each witness the right to in- i 
spect the transcript of his own testimony. 

i 

t 

$ 51.140 Duty of Board to Advise Secretary of State on j 
Action for Disposition of Appealed Cases. It shall be the: 
duty of tlu* Board, on all the evidence, to advise the Seere-; 
tary of the action it finds necessary and proper to the dis¬ 
position of cases appealed to it, and to this end the Board i 
may first call for clarification of the record, further investi¬ 
gation, or other action consistent with its duties. 

i 

$51,141 Bases for Findinys of Fact by Board, (a) In I 
making or reviewing findings of fact, the Board, and all i 
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others with responsibility for so doing under §§51.135- 
51.143, shall be convinced by a preponderance of the evi¬ 
dence, as would a trial court in a civil case. 

(b) Consistent and prolonged adherence to the Commu¬ 
nist Party line on a variety of issues and through shifts 
and changes of that line will suffice, priina facie, to support 
a finding under § 51.135(b). 


§51.142 Oath or Affirmation by Applicant an to Mem¬ 
bership in Communist Party. At any stage of the proceed¬ 
ings in the Passport Division or before the Board, if it is 
deemed necessary, the applicant may be required, as a part 
of his application, to subscribe, under oath or affirmation, 
to a statement with respect to present or past membership 
in the Communist Party. If applicant states that he is a 
Communist, refusal of a passport in his case will be without 
further proceedings. 


§51.143. Applicability of Sections 51.135-51.142. When 
the standards set out in §51.135 or §51.136 are made rele¬ 
vant by the facts of a particular case to the exercise of the 
discretion of the Secretary under §51.75, the standards in 
§§51.135 and 51.136 shall be applied and the procedural 
safeguards of §§ 51.137-51.142 shall be followed in any case 
where the person affected takes issue with the action of the 
Department in granting, refusing, restricting, withdrawing, 
cancelling, revoking, extending, renewing, or in any other 
fashion or degree affecting the ability of a person to use a 
passport through action taken in a particular case. 


Bulks of tiie Board of Passport Appeals 

Pursuant to the authority vested in the Board of Pass¬ 
port Appeals by the Regulations of the Secretary of State 
issued on August 28,1952 (17 F. R. 8013: 22 C. F. R. 51.139) 
and pursuant to the authority vested in the Secretary of 
State by paragraph 126 of Executive Order Xo. 7856, is¬ 
sued on March 31, 1948 (3 F. R. 681: 22 C. F. R. 51.77), 




under authority of section 1 of the act of Congress ap¬ 
proved July 3, 1926 (44 Stat. 887; 22 U. S. C. 211a), 
the regulations issued on March 31, 1938 (Departmental! 
Order 749) as amended (22 0. F. R. 51.101 through 51.143) 
are hereby further amended by the addition of the following 
Rules of the Board of Passport Appeals as adopted by the 
Board, and approved by the Secretary for incorporation 
as sections 51.151 through 51.170 of Subpart B of Part 
51 of 22 0. F. R.: 

§ 51.151 Organization of Board. The Secretary of State 

shall appoint a Board of Passport Appeals consisting of 

three or more members, one of whom shall be designated 

In - the Secretary as Chairman. The Chairman shall assure 
• * 

that there is assigned to hear the appeal of any applicant 
a panel of not less than three members including himself 
or his designee as presiding officer, which number shall 
constitute a quorum. 

$51,152 Decisions of the Board. Decisions shall be by 
majority vote. Voting may be either in open or closed 
session on any question except recommendations under 
$51,140, which shall be in closed session. Decisions under 
$51,140 shall be in writing and shall be signed by all parf 
ticipating members of the Board. 


$51,153 Counsel to the Board. A Counsel, to be desigf 
nated by the Secretary of State, shall be responsible to 
the Board for the scheduling and presentation of cases;, 
aid in legal and procedural matters, information to the 
applicant as to his procedural rights before the Board, main¬ 
tenance of records and such other duties as the Board of 
the Chairman, on its behalf, may determine. 


i 

$51,154 Examiner. The Board may, within its discre¬ 
tion, appoint an examiner in any case, who may, with ref 
spect to such case, be vested with any or all authority vested 
in the Board or its presiding officer, subject to review ant) 
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final decision by the Board, but, an applicant shall not 
be denied an opportunity for a hearing before the Board 
unless he expressly waives it. 

§ 51.155 Chairman. The Chairman, or his designee, shall 
preside at all hearings of the Board, and shall be em¬ 
powered in all respects to regulate the course of the hear¬ 
ings and pass upon all issues relating thereto. The Chair¬ 
man, or his designee, shall be empowered to administer 
oaths and affirmations. 

§51.150 Prior administrative remedies. It is required 
that prior to petitioning for an appeal, an applicant shall 
(a) exhaust the administrative remedies available in the 
Passport Office, as set out in § 51.137, and (b) comply with 
the provisions of §51.142, as part of his application, if 
deemed necessary by the Passport Office. 

§51.157 Petition. An applicant desiring to take an ap¬ 
peal shall, within thirty calendar days after receipt of 
the advice of adverse decision by the Passport Office file 
with the Board a written petition under oath or affirmation 
which shall, in plain and concise language, refute or explain 
the reasons stated by the Passport Office for its decision. 

§ 51.158 Deliver// of papers * * * 

§51.159 Xoticc of hearing. Applicant shall receive not 
less than five calendar days notice in writing of the sched¬ 
uled date and place of hearing which shall be set for a 
time as soon as possible after recipt by the Board of ap¬ 
plicant's petition. 

§ 51.100 Appearance. Any party to any proceedings be¬ 
fore the Board may appear in person, or by or with his 
attorney, who must possess the requisite qualifications, as 
hereinafter set forth, to practice before the Board. 


§51.101 Applicant's attorney * 


§51.102 Supplementary Information to applicant. The 
purpose of the hearing is to permit applicant to present 
all information relevant and material to the decision in 
his case. Applicant may, at the time of tiling his petition, 
address a request in writing to the Board for such addi¬ 
tional information or explanation as may be necessary to 
the preparation of his case. In conformity with the relevant 
laws and regulations, the Board shall pass promptly and 
dually upon all such requests and shall advise applicant of 
its decision. The Board shall take whatever action it 
deems necessary to insure the applicant of a full and fair 
consideration of his case. 

§51.103 Hearinys. The Passport tile and any other per¬ 
tinent Government files shall be considered as part of the 
evidence in each case without testimony or other formality 

as to admissibility. Such tiles mav not be examined bv 

• • • 

the applicant, except the applicant may examine his ap¬ 
plication or any paper which he has submitted in connec¬ 
tion with his application or appeal. The applicant may 
appear and testify in his own behalf, be represented by 
counsel subject to the provisions of § 51.161, present wit¬ 
nesses and offer other evidence in his own behalf. The 
applicant and all witnesses may be cross-examined by any 
member of the Board or its counsel. If any witness whom 
the applicant wishes to call is unable to appear personally, 
the Board may, in its discretion, accept an affidavit by him 
or order evidence to be taken by deposition. Such deposi¬ 
tions may be taken before any person designated by the 
Board and such designee is hereby authorized to admin¬ 
ister oaths or affirmations for the purpose of the deposi¬ 
tions. The Board shall conduct the hearing proceedings in 
such manner as to protect from disclosure information 
affecting the national security or tending to disclose or com¬ 
promise investigative sources or methods. 

§51.164 Admissibility. The Board and the applicant 
may introduce such evidence as the Board deems proper. 
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Formal rules of evidence shall not apply, but reasonable 
restrictions shall be imposed as to the relevancy, com¬ 
petency, and materiality of evidence presented to the Pass¬ 
port Office's stated reasons for its decision and/or to the 
application of $51,135 or $51,136 to applicant’s case. 

$51,165 Argumentation. All argumentation shall be 
directed to the application of the passport regulations to 
the facts of the particular case. The Board will permit no 
oral argument or motions relative to the legality or pro¬ 
priety of the hearing or other procedures of the Board. 
Submission of such argument or motions will be confined 
to the filing of written briefs, objections, or motions to be 
made a part of the record. The Board will not undertake 
to consider any such motion or contention. 

$ 51.166 Privacy of hearings. Hearings shall be private*. 
There shall be present at the hearing only the members of 
the Board, Board’s Counsel, official stenographers, Depart¬ 
mental employees concerned, the applicant, his counsel, 
and the witnesses. Witnesses shall be present at the hear¬ 
ing only while actually giving testimony. 

$ 51.1(57 Misbehavior before Board * * * 

$ 51.168 Transcript of hearings. A complete verbatim 
stenographic transcript shall be made of hearings by quali¬ 
fied reporters, and the transcript shall constitute a per¬ 
manent part of the record. Upon request, the applicant and 
each witness shall have the right to inspect the transcript 
of his own testimony. 

$51,161) Notice of decision. The Board shall communi¬ 
cate the action recommended under $51,140 on all cases 
appealed to it, to the Secretary of State. The decision of 
the Secretary of State shall be notified in writing to the 
applicant. Such notice shall be given the applicant as 
promptly as possible after his hearing before the Board. 


IX 


§51.170 Probative value of evidence. In determining 
whether there is a preponderance of evidence snpportin 
the denial of a passport the Board shall consider the entire 
record, including the transcript of the hearing and such 
confidential information as it mav have in its possession. 

• a i 

'Pile Board shall take into consideration the inability of; 
the applicant to meet information of which he has not 
been advised, specifically or in detail, or to attack the credi¬ 
tability of confidential informants. 
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QUESTIONS EBESENTED 

In the opinion of the appellee the following questions are 
presented: 

1. Whether the district court properly dismissed appellant’s 
complaint on the ground that he failed to exhaust his admin¬ 
istrative remedy. 

2. Whether appellant’s refusal to execute an affidavit with 
respect to present or past membership in the Communist Party 
raises a procedural bar to the maintenance of this action and, 
in addition, constitutes a failure on appellant’s part to meet 
his burden of showing prima facie entitlement to a passport. 

3. Whether the passport regulations issued by the Secretary 
of State are valid insofar as they prohibit the issuance of pass¬ 
ports to present members of the Communist Party and require 
applicants to execute affidavits with respect to membership 
vel non in the Communist Party. 
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counterstatement of the case 

This is an appeal from a summary judgment entered for 
appellee in an action brought by appellant for declaratory and 
injunctive relief. The complaint (J. A. 1-8) sought a declara¬ 
tion from the District Court that appellant is entitled to a 
passport, that the regulations issued by the Secretary of State 
governing the issuance of passports are in violation of the 
applicable statutes and the Constitution, and that the restric¬ 
tion placed by the Secretary upon appellant’s travel to coun¬ 
tries in the Western Hemisphere is invalid (J. A. 7-8). 1 It 
further prayed the court to enjoin appellee from continuing to 
deny a passport to appellant, to direct the issuance of a pass¬ 
port forthwith, and to order the removal of restraints upon 
appellant’s travel to countries in the Western Hemisphere 
(J. A. 7-8). Appellant attacked the revocation of a prior pass¬ 
port by appellee’s predecessor as unlawful (J. A. 3), asserted 
that any restraint upon his travel constitutes an unconstitu¬ 
tional interference with his absolute right to travel (J. A. 4), 

1 References to the Joint Appendix will be indicated by “J. A. —Refer¬ 
ences to appellant’s brief will be indicated by “Br. — 


(1) 


2 


and claimed that the Secretary’s regulations are invalid under 
the Passport Act of 1926, the First, Fifth, Ninth, and Tenth 
Amendments of the Constitution, and Article I, Sections 1 
and 8 of the Constitution (J. A. 4-5). The facts are as follows: 

Appellant is a singer and an actor (J. A. 1). From 1922 
to 1950, he applied for, received, and used passports issued by 
the Secretary of State for travel outside the United States 
(J. A. 2, 11, 15). In July 1950, the Department of State was 
informed by the American Embassy in Rome that appellant 
had been invited to be the principal guest at a meeting of the 
Communist-sponsored National Council of Peace Partisans in 
August 1950 (J. A. 49, 50). Deeming such activity by ap¬ 
pellant to be clearly contrary to the national interest, the 
Department cancelled appellant’s passport on July 2, 1950 
and, pursuant to the authority contained in 22 CFR 53.5," 
solicited the cooperation of the Immigration and Naturaliza¬ 
tion Service and the Bureau of Customs in preventing his 
departure from the United States (J. A. 50; see also J. A. 2,16). 
Appellant’s attorney was informed that appeallant’s passport 
was cancelled under the authority of paragraph 124 of Execu¬ 
tive Order 7850. dated March 31, 1938 (22 CFR 51.75), em¬ 
powering the Secretary of State “to withdraw or cancel a pass¬ 
port already issued,” and that this action was based on the 
Department’s conclusion that appellant’s travel abroad at that 
time would be “contrary to the best interests of the United 
States” (J. A. 21, 22). 3 


’This section provides, inter alia, that “the Secretary of State or his 
representative at a port in the United States" may prevent the “departure 
from or entry into the United States * * * of a citizen of the United States 
or a person who owes allegiance to the United States unless he bears a pass¬ 
port * * * notwithstanding the fact that he may be destined for or arriv¬ 
in'.: from a place outside any such territory of the United States for which 
a valid passport is not required under the regulations.” See Appendix, 
infra, p. 65. 

3 The cancellation of this passport and the prohibition against appellant’s 
departure from the United States were the subject matter of a previous 
complaint tiled on December 19, 1950. See Robeson v. Aeheson. 91 U. S. 
App. D. C. 227, 198 F. 2d 985. Appellant there sought a declaratory judg¬ 
ment and injunction decreeing in substance that the revocation was illegal, 
that his passport was still valid, and that appellant was entitled to leave 
the United States without interference by the then Secretary of State. 
Appellant there relied on much the same constitutional grounds as are here 
asserted. The District Court dismissed the complaint, and Robeson ap- 
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Appellant thereafter sought but was refused passports to 
attend the International Peace Delegation in Paris in April 
1951; to attend a celebration in Peking of the Second Anni¬ 
versary of the founding of the People’s Republic of China in 
September 1951; and to travel to Paris in 1951 for the purpose 
of presenting and arguing a petition before the General As¬ 
sembly of the United Nations, charging that acts were com¬ 
mitted by officials in the United States against the Negro race 
in violation of the Genocide Convention (J. A. 50). All of 
these refusals were based on determinations that his contem¬ 
plated travel under the aegis of a passport issued by the United 
States Government would be contrary to the best interests of 
the United States (J. A. 50). On or about January 31, 1952, 
as a result of steps taken by the Department of State pursuant 
to 22 CFR 53.5 (see note 2, supra), appellant was prevented 
from travelling to British Columbia (J. A. 2,11-12,16-17, 50). 4 

Appellant filed a formal application for a passport on Janu¬ 
ary 30, 1953 (J. A. 2,12). In February 1953, the Department 
of State, acting under Section 51.135 of the Passport Regula¬ 
tions (22 CFR, 1954 Supp., 51.135), refused to issue a passport 
(J. A. 50). 5 

i 

Appellant again applied for a passport on July 29, 1953, for 
travel to England, France, Norway, Sweden, and Denmark 
(J. A. 12, 17,43). Ruth B. Shipley, then Director of the Pass¬ 
port Office, informed appellant by letter of August 19, 1953 

I>ealed. The passport had. however, expired on January 25, 1951. a' few 
weeks subsequent to the filing of the complaint. This Court, Per Curiam, 
August 7, 1952. reversed and remanded the cause as moot in view of the 
expiration of the passj>ort. i 

4 Appellant alleged in the complaint and stated in his Affidavit in Support 
of Motion for Summary Judgment that his proposed trip to Canada was 
“for the sole purpose of participating in a concert" (J. A. 2, 17). The 
affidavit of Frances G. Knight. Director of the Passport Office of the De¬ 
partment of State, however, asserts that the purpose of the trip was “to 
make a speech before the * * * National Convention of the Mine and Mill 
Smelter Workers' Union", an organization which the Attorney General has 
petitioned the Subversive Activities Control Board to cite as a Communist 
front organization (J. A. 50, 49). 

1 Appellant has averred that the purpose of his proposed trip wak to 
participate in artistic productions (J. A. 2, 17) ; Miss Knight avers that the 
passport application which was denied in February 1953 was for travel 
to the Soviet Union to receive the Stalin Peace Prize (J. A. 50). 
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that the issuance of a passport to him “would appear * # * 
precluded” under the provisions of subsections (a) and (b) of 
Section 51.135 of the Passport Regulations, since it had “been 
alleged that (a) you are a Communist, and (b) you have mani¬ 
fested a consistent and prolonged adherence to the Communist 
Party line on a variety of issues through shifts and changes of 
that line” (J. A. 52). The letter informed appellant of his 
right to seek further review of his case by the Passport Office 
in accordance with Section 51.137 of the Regulations (J. A. 52). 
Mrs. Shipley stated that appellant should submit, as a part of 
his request for such reconsideration, “an oath or affirmation 
of the nature outlined in Section 51.142 of the Regulations” 
and noted that it “would also be pertinent” for him to submit 
evidence of any deviation on his part from the Communist 
Party line (J. A. 52). Appellant made no reply to Mrs. Ship¬ 
ley’s letter (J. A. 44). 

On July 7, 1954 he filed another passport application (J. A. 
26-2S). 0 This application was accompanied by a letter stating 
that, in response to invitations to sing and act which appellant 
had already received or which he believed to be forthcoming, 
appellant intended to visit England, Israel and possibly France 
and the Scandinavian countries (J. A. 29-31). In response to 
this application, Mrs. Shipley again wrote appellant on July 
27, 1954, reiterating the information contained in her letter of 
August 19, 1953 (J. A. 8, 9). Again, appellant made no reply 
(J. A. 45). 

By letter of November 5, 1954, appellant informed the De¬ 
partment that he wished to amend his last application to 
include the Soviet Union among the countries to be visited, 
since he had received an invitation from the Chairman and 
the Secretary of the Presidium of the Union of Soviet writers 
to be a guest at the All-Union Congress of Soviet writers in 
Moscow (J. A. 53). The Department responded by telegram 
that, in the absence of any reply to the letter of July 27, 1954, 

"There is some confusion in the Itecord as to whether this application 
was tiled on July 2, 1954 or July 7, 1954, as evidenced by the varying refer¬ 
ences on i>ases 3. 12, 17. 26, 28. 44 and 53 of the Joint Appendix. It seems 
likely, however, that the application was executed on July 2, 1954 but not 
filed in the Passport Office until July 7, 1954. 
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the Department was forced to assume that appellant consid¬ 
ered himself ineligible for passport facilities under the Regula¬ 
tions (J. A. 54). In reply to this telegram, appellant wrote 
the Department on November 11, 1954, stating that he had 
not withdrawn his previous applications for a passport, that 
he believed the regulations to be invalid, and that he intended 
to seek judicial relief unless a passport were issued (J. A. 54). 
The Department again wrote appellant, informing him that 
in view of the tentative denial of his application on July 27, 
1954, it would be necessary for him to proceed in accordance 
with the procedure outlined in Section 51.137 of the Passport 
Regulations if he desired to have the Department give further 
consideration to his case (J. A. 55). 

By letter of December 3, 1954, appellant requested a final 
decision on his passport application, stating that he declined 
to execute an affidavit concerning present or past member¬ 
ship in the Communist Party, and that it was his understand¬ 
ing that failure to execute the affidavit precluded an informal 
hearing in the Passport Office under Section 51.137 of the 
Regulations (J. A. 56). The Department’s reply of Decem¬ 
ber 14, 1954 informed appellant that, under the Regulations, 
the failure to execute in advance an affidavit of the nature 
set forth in Section 51.142 of the Passport Regulations does 
not in fact preclude the informal hearing afforded by Section 
51.137 of the Regulations, but that he would be expected at 
such hearing to answer questions regarding past and present 
membership in the Communist Party and to confirm his oral 
statements in an affidavit for the record. The letter pointed 
out, however, that a continued refusal to execute the requested 
affidavit would preclude an appeal to the Board of Passport 
Appeals under Section 51.156 of the Regulations (J. A. 57). | 

Appellant did not reply to this letter (J. A. 46); instead, 
on January 13, 1955, he filed the complaint in this action 
(J. A. 1). Thereafter, on May 10, 1955, appellant’s attorney 
informed the Department of State that appellant had received 
further invitations for professional engagements abroad since 
the filing of the complaint and requested reconsideration of 
the previous decision not to issue a passport (J. A. 57). On 
May 25,1955, Miss Knight informed appellant’s attorney that, 
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if appellant desired further consideration by the Department, 
he should withdraw the court proceedings, submit an affidavit 
of the nature outlined in Section 51.142 of the Regulations, 
and request a hearing in the Passport Office as provided in 
Section 51.137 (J. A. 24, 59). 

On July IS, 1955, appellant and his counsel met with Loy 
M. Henderson, Under Secretary of State for Administration, 
and other Department of State officials, including Miss Knight 
(J. A. IS, 51). At this conference, appellant was informed 
that further action on his passport application could not be 
taken because of his failure to comply with the Department’s 
request for an affidavit as to whether he had ever been a 
member of the Communist Party. Both appellant and his 
attorney indicated that they considered the requirement of 
such an affidavit illegal and stated that no such affidavit would 
be filed (J. A. 51). 

Shortly thereafter, the Department of State lifted the re¬ 
striction which had previously been placed upon appellant’s 
travel without a passport in order that he might fulfill a con¬ 
cert engagement in British Columbia (J. A. IS, 24, 51). Ap¬ 
pellant’s attorney was so notified in a telegram reading “STOP 
ORDER WAS RESCINDED TRAVEL PAUL ROBESON 
TO CANADA” (J. A. 24). Miss Knight has stated that these 
restrictions were removed “since I was satisfied after discus¬ 
sions with plaintiff and his attorneys at the meeting referred 
to * * * that the reasons which existed in 1952 for prevent¬ 
ing his travelling to British Columbia no longer existed in that 
I was satisfied that the purpose of the proposed trip was solely 
to give a scheduled concert” (J. A. 51). See supra . p. 3. 

Meanwhile, on March 28. 1955 appellee filed his answer 
herein (J. A. 10). An amendment to the answer was filed 
on August 11, 1955 (J. A. 13). On July 25, 1955 appellant 
filed motions, accompanied by the affidavit of appellant, for 
summary judgment and for a preliminary injunction pending 
the disposition of the action, enjoining appellee from denying 
a passport and from preventing appellant’s departure from 
the United States to countries for which no passport is re¬ 
quired (J. A. 14,15, 39). Appellee cross-moved on August 15, 
1955 for judgment on the pleadings or in the alternative for 
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summary judgment on the grounds (1) that the court lacked 
jurisdiction in view of appellant’s failure to invoke the ad¬ 
ministrative procedures outlined in the regulations; (2) that 
the complaint fails to state a claim upon which relief can be 
granted; and (3) that the applicable regulations are valid 
(J. A. 42). 

The affidavit of Miss Knight which accompanied appellee’s 
motion described the sequence of events set forth above (J. A. 
43-51). In addition, Miss Knight deposed as follows (J. A. 
47): i 

It was deemed necessary by my predecessor, and is 
still deemed necessary by me, to require the plaintiff to 
execute, as a part of his application, an oath or affirma¬ 
tion as to present or past membership in the Commu¬ 
nist Party because of information contained in (a) re-r 
ports from newspapers and other media of public 
information; (b) reports to the Department from 
American diplomatic and consular officials abroad con¬ 
cerning the plaintiff’s activities over a lengthy period 
of time; and (c) confidential reports from another 
agency of the Government. 

With respect to the first category of information, Miss Knight 
stated that (J. A. 47-48): 

The reports contained in newspapers and other media 
of public information * * * indicate the following: 

That the plaintiff sent his son to be educated in the 
Soviet Union from 1936 to 1938; * * * that since 1946 
he has been Chairman of the Council of African Affairs 
which the Attorney General has made the subject of a 
petition to the Subversive Activities Control Board, re¬ 
quiring it to register as a Communist front organiza¬ 
tion; that in April 1949 he delivered a speech before 
the Communist-sponsored World Peace Congress in; 
Paris in which he stated that the American Negroes 
would never fight against the Soviet Union; * * * that 
in 1952 he accepted the Stalin Peace Prize; that ini 
March 1953 he addressed a meeting of the Jefferson 
School of Social Science, which has been ordered to 

S76306—50-S 
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register as a Communist front organization by the Sub¬ 
versive Activities Control Board, in which he denounced 
the Smith Act and other anti-subversive legislation; 
that in December 1954 he -was listed as the main speaker 
at a mass meeting of the Civil Rights Congress, an 
organization designated by the Attorney General pur¬ 
suant to Executive Order 10450; and that in May 1955 
he sent a message to the Asian-African Conference at 
Bandung, Indonesia, pointing to the Soviet Union, 
Eastern Europe and China as examples of social 
progress. 

As to the second category of information, Miss Knight stated 
that (J. A. 48-49): 

The reports from American diplomatic and consular 
officers * * * indicate the following: 

That the plaintiff * * * S ang Communist anthems 
at concerts in foreign countries * * * that in 1949 he 
accepted an invitation to preside over a meeting of the 
Communist-sponsored All India Peace Conference; 
that during a concert tour in Norway and Sweden in 
1949 he made speeches violently attacking the Govern¬ 
ment of the United States as a “Hitler Fascism of the 
1942 model”; that on a trip to Moscow in 1949, during 
which he was a member of the Communist-sponsored 
Continental Congress for Peace, he stated that the 
Soviet Union was the country he loved more than all 
others; that in July 1950 he w*as invited to be the prin¬ 
cipal guest at a meeting of the Communist-sponsored 
National Council of Peace Partisans which was held in 
Rome, Italy in August of that year; * * *. 

Last, Miss Knight stated that consideration had also been 
given (J. A. 49): 

* * * to information of a highly confidential char¬ 
acter from another agency of the Government which 
indicated, among other things, that the plaintiff was a 
Communist; that he made frequent visits to the Soviet 
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Embassy and to the embassies of other Iron Curtain 
countries, that he associated upon many occasions with 
a number of Communists and officials of the Communist 
Party, including residence with such persons at their 
homes in various parts of the country, and that he 
attended numerous Communist sponsored functions in¬ 
cluding in the recent part, the National Conference to 
Win Amnesty for the Victims of the Smith Act and a 
dinner in behalf of International Publishers, the official 
Communist publishing house in the United States. 

After hearing extended argument on both appellant’s and 
appellee’s motions, the District Court stated from the bench 
that, on the basis of the record, the court did not feel that it 
could find that appellee had “abused his discretion or that he 
has acted arbitrarily”; that it could not be assumed “that 
[appellant] is going to be accorded an improper hearing”; and 
that the “Court must assume that he is going to be given a 
proper hearing, an appropriate hearing” (J. A. 68). 

The District Court accordingly entered Findings of Fact 
and Conclusions of Law on August 19, 1955, ruling that ap¬ 
pellant has failed to exhaust his administrative remedy, that 
he has failed to show a reasonable likelihood of success on the 
ultimate determination of the case, and that he is not entitled 
to a preliminary injunction (J. A. 69, 70). Orders were entered 
the same day denying appellant’s motions for preliminary 
injunction and summary judgment (J. A. 70) . 7 On October 
11, 1955, the Court granted appellee’s motion for summary 
judgment and entered judgment in favor of appellee, dismiss¬ 
ing the complaint (J. A. 71). Notice of appeal was filed 
October 17, 1955 (J. A. 71). 

STATUTES AND REGULATIONS INVOLVED 

The pertinent provisions of Titles 8 and 22 of the United 

States Code and Title 22 of the Code of Federal Regulations 

are set forth in the Appendix, infra, pp. 54-66. 

■ ■ ■ 

1 The Record is not clear whether these documents were hied on August 
18 or August 19, 19T>5. See pages 69, 70 and 74 of the Joint Appendix. ! 
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ARGUMENT 

Introduction and summary of argument 

The action of the District Court in dismissing appellant’s 
complaint for failure to exhaust his administrative remedies 
was not only proper but was required by the circumstances of 
this case. In ordering dismissal, the court below found it un¬ 
necessary to reach and decide appellant's elaborate contentions 
with respect to the validity and constitutionality of the statutes 
and regulations. As we have attempted to show in our brief 
in the analogous case of Dulles v. Boudin, C. A. D. C.. No. 
13031, this was the proper course. The governing statute 
precludes the issuance of a passport in the absence of a signed 
and sworn application containing a recital of all matters of fact 
required by duly promulgated rules (22 U. S. C. 213). The 
rules in turn preclude the issuance of a passport to a present 
member of the Communist Party and require, if deemed nec¬ 
essary, the submission, as part of the application, of a state¬ 
ment signed under oath or affirmation with respect to present 
or past membership in the Communist Party (22 CFR. 1954 
Supp., 51.142; see also 22 CFR 51.74). Such a statement 
was repeatedly requested of appellant but the requests were 
consistently declined. The administrative proceedings have 
consequently come to a standstill and may not, under the regu¬ 
lations. be resumed until appellant requests a hearing and 
submits the information requested. Appellant attempts to 
excuse his failure to take these steps to exhaust the remedies 
available on numerous grounds. None of them, as a matter 
of law and in the circumstances of this case, warrant his pre¬ 
mature request for judicial relief. Cf. National Lawyers Guild 
v. Brownell, — U. S. App. D. C. —, 225 F. 2d 552. 

The conclusion that appellant is not entitled to seek the 
relief here requested is further emphasized, if such emphasis 
were needed, by his failure to establish his eligibility for a 
passport under the statutes and regulations. Appellant does 
not contest this fact, but instead asserts that the substantive 
criteria for eligibility, with respect to membership in the Com¬ 
munist Party or other activity in support of the Communist 
movement, are invalid and further contends that the Secretary 
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of State has no power to establish any qualifications upon 
eligibility for a passport other than citizenship. 

These arguments are without merit. The Secretary has 
exercised executive power to issue passports, in his discretion, 
to American citizens and others owing allegiance to the United 
States for well over a century and a half. In addition, Con¬ 
gressional authority for the Secretary’s discretionary exercise 
of this power has been on the statute books since 1856 (22 
U. S. C. 211a). Finally, during periods of crisis from 1918 to 
the present time, Congress has validly delegated to the Presi¬ 
dent authority to use the power to grant or deny passports as 
a means of placing reasonable restrictions, in the interests of 
national security, upon the travel of persons entitled to apply 
for passport facilities. The President has, in turn, duly re¬ 
delegated this authority to the Secretary of State. Any one 
of these sources of authority would alone, we submit, support 
the Secretary’s action in promulgating the substantive regu¬ 
lations here under attack. Taken in concert, there can be no 
doubt of the existence of that power. 

Nor can there be any doubt of the reasonableness and valid¬ 
ity of denying passports to Communist Party members; in 
view’ of the fact that comparable sanctions aimed at such 
members have been consistently approved by the courts. That 
being the case, the requirement that appellant submit a state¬ 
ment under oath or affirmation with respect to present or past 
membership in the Communist Party is a reasonable and law¬ 
ful precondition to a continuation of the administrative process. 
Appellant’s refusal to submit such a statement constitutes a 
wilful failure to comply with the regulations, a failure to meet 
the burden of making a priina facie showing of eligibility for 
passport facilities, and a failure to make the due disclosure of 
material information traditionally required of applicants for 
a right or privilege. Until such deficiencies are remedied, 
appellant has no right to be heard in this Court. Accordingly, 
for the purposes of this appeal, it is neither necessary nor de¬ 
sirable, as we pointed out at pages 14 and 15 of our brief in 
Dulles v. Boudin, supra, to explore the scope of, or to ask re¬ 
consideration of this Court’s statement in Sliachtman v. Dulles, 

— U. S. App. D. C. —, 225 F. 2d 938 at 941, that there is a 

! 



12 


“natural right” to travel protected by the Fifth Amendment, 
Nor is it necessary to discuss what procedures would constitute 
a “due process” hearing in the context of passport proceedings, 
since appellant has refused to make use of the procedures which 
are already available. 

I 

The District Court properly dismissed appellant’s complaint 

on the ground that he failed to exhaust his administrative 

remedy 

A. Summary of the administrative procedures accorded passport applicants 

Persons owing allegiance to the United States, whether citi¬ 
zens or not. are entitled to apply to the Secretary of State for 
a passport (22 U. S. C. 212). The applicant may not be issued 
a passport, however, unless he submits a written application, 
duly verified by his oath, which contains “a true recital of each 
and every matter of fact which may be required by law or by 
any rules authorized by law r to be stated as a prerequisite to 
the issuance of any such passport” (22 U. S. C. 213; 22 CFR 
51.14). On the basis of such application and payment of the 
required fee. the Secretary of State—acting through the Pass¬ 
port Office —“may grant and issue” a passport to the applicant 
(22 U. S. C. 211a, 214). 

If, however, it becomes apparent during the processing of 
the application that the applicant should be denied a passport 
on any of the grounds set forth in the regulations, the appli¬ 
cation is “tentatively disapproved” by the Passport Office and 
the applicant is notified in writing of the tentative refusal and, 
insofar as security considerations permit, of the reasons on 
which it is based (22 CFR, 1954 Supp., 51.137). In the event 
that a passport is tentatively refused, the applicant is entitled 
“upon request, and before such refusal becomes final” to a 
hearing before a hearing officer of the Passport Division 
{ibid). At the hearing, the applicant may appear in person, 
be represented by counsel, and present his case and all relevant 
information on an informal basis {ibid). If requested to do 
so. the applicant must confirm his oral statements at such 
hearing in an affidavit for the record {ibid). 



13 


If the resulting decision of the Passport Office is favorable to 
the applicant, the passport issues forthwith; on the other hand, 
if it is adverse to the applicant, he is advised in writing of such 
decision and of his right to appeal to the Board of Passport 
Appeals (ibid). Such an appeal, if taken, results in a hearing 
de novo before the Board (22 CFR, 1954 Supp., 51.139). It is 
the duty of the Board “on all the evidence” to advise the Secre¬ 
tary of the action it finds necessary and proper. To this end, 
the Board may call for clarification of the record, further in¬ 
vestigation, or other action consistent with its duties (22 CFR, 
1954 Supp., 51.140). In making or reviewing findings of fact, 
the Board “shall be convinced by a preponderance of the evi¬ 
dence, as would a trial court in a civil case” (22 CFR, 1954 
Supp., 51.141). Applicants are given not less than five days 
notice in writing of the scheduled date and place of hearing, 
may appear in person and may be represented by counsel (22 
CFR, 1954 Supp., 51.159,51.160). The applicant may request 
the Board, at the time of taking his appeal, to furnish such ad¬ 
ditional information as may be necessary to the preparation of 
his case, and the Board “shall take whatever action it deems 
necessary to insure the applicant of a full and fair consideration 
of his case” (22 CFR, 1954 Supp., 51.162). Both the Board and 
the applicant may introduce such evidence as the Board deems 
proper, subject to reasonable restrictions as to relevancy, com¬ 
petency. and materiality (22 CFR, 1954 Supp., 51.163-51.164), 
and the applicant and each witness shall have the right to in¬ 
spect the transcript of his own testimony (22 CFR, 1954 Supp., 
51.168." Finally, in determining whether there is a pre¬ 
ponderance of evidence supporting the denial of a passport the 
Board “shall consider the entire record” and take into con¬ 
sideration the inability of the applicant to meet information 
of which he has not been advised, specifically, or in detail, or 
to attack the credibility of confidential informants (22 CFR, 
1954 Supp., 51.170). 

After the hearing before the Board of Passport Appeals, the 
Board advises the Secretary of State of the action it finds 


8 In Dulles v. Boudin, Nos. 13031, 13130, the applicant’s attorney was per¬ 
mitted to examine the entire transcript. See Joint Appendix in Nos. 13031, 
13130, pp. ">6-132. 


! 
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necessary and proper to the disposition of the case appealed 
(22 CFR. 1954 Supp., 51.140, 51.169). The Secretary then 
decides whether a passport should be granted or denied (22 
CFR, 1954 Supp., 51.169). 9 

At any step in the proceedings in the Passport Office or 
before the Board, the applicant may be required, as a part of 
his application, to subscribe under oath or affirmation to a 
statement with respect to present or past membership in the 
Communist Party. If such an affidavit is requested and if the 
applicant states that he is a Communist, the passport is refused 
without further proceedings (22 CFR, 1954 Supp., 51.142). If, 
however, the applicant avers that he is not a Communist and 
if he has complied with the statutory and regulatory require¬ 
ments, the procedural safeguards of the regulations must be 
accorded to him (22 CFR, 1954 Supp., 51.143). 

In sum, an applicant may be granted a passport at any one 
of three stages of the administrative process: (1) as an initial 
determination; (2) after the informal hearing in the Passport 
Office; or (3) by the Secretary of State, following appeal to 
the Board of Passport Appeals. Since the Secretary himself 
is the final authority, and since he personally does not grant 
or deny passport applications unless they have reached him 
by the route prescribed, it cannot be said that any application 
has been finally denied before the administrative procedures 
described above have been exhausted. 

B. Appellant’s failure to exhaust the administrative remedies available 

to him 

As the voluminous correspondence in the record of this case 
reveals, appellant has totally ignored these orderly procedures 
for administrative adjudication. Moreover, as we show*, infra, 
pp. 47-49, he has also failed to complete his application as re¬ 
quired by the statute and regulations, and hence, for this 
reason alone, is not eligible for a passport. Assuming arguendo, 
however, that his application is complete and w r as therefore 

’Both the statute (22 U. S. C. 211a) and the Presidential regulations 
(22 CFR 51.75) clearly show that the ultimate discretion in granting: or 
denying passports rests with the Secretary of State himself and not with 
his subordinates. 
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entitled to further consideration by the Department of State, 
appellant’s inaction plainly has precluded such consideration. 

It is abundantly clear from the facts recited in the Counter- 
statement, supra, pp. 1-9, and from the regulations that the 
Passport Office has done no more than tentatively deny ap¬ 
pellant’s passport application. 10 There has consequently been 
no more than the barest beginning of the administrative 
process. The tentative denial was merely a notification to 
appellant that ex parte information available to the Depart¬ 
ment indicated that he fell within the prohibition of Section 
51.135, and an invitation to him to request a hearing at which 
he would be afforded an opportunity to offer countervailing 
information which might lead to a contrary determination. 
To quote the Department’s letter of July 27,1954 (J. A. 8, 9): 

As pointed out in the Department’s letter to you 
dated August 19, 1953, it would appear, upon the basis 
of information which the Department has received from 
various sources, that the issue of a passport to you is 
precluded under the provisions of sub-sections (a) and 
(b) of Section 51.135 of the Passport Regulations. * * # 
You may if you desire appeal the case in the manner 
set forth in Section 51.137 of the Passport Regulations. 
You should submit, as part of your appeal, an oath of 
affirmation of the nature outlined in Section 51.142 of 
the Regulations. It would also be pertinent for you to 
submit, in connection with the appeal, evidence of any 
deviation on your part from the Communist Party line. 
[Emphasis supplied.] 11 

"See Mrs. Shipley’s letter of July 27, 1954 (J. A. S, 9) ; Mr. Young’s 
letter of November 18, 1954 (“ * * * your application was tentatively 
denied by this olfice on July 27, 1954 * * J. A. 55, emphasis supplied) ; 
and 22 CFR, 1954 Snpp., 51.137. 

"Mrs. Shipley’s use of the word “appeal” in this letter is not precise. 
The proceedings before the Passport Office provided for in Section 51.137 
to which she refers—“A person whose passport application is tentatively 
disapproved * * * shall be entitled, upon request, and before such refusal 
becomes final, to present his case and all relevant information informally 
to the Passport Division.”—are in fact an opportunity for the applicant to 
participate in the deliberations of the Passport Office prior to its reaching 
a final decision, rather than an appeal from a decision. The only “appeal” 
procedure provided by the Regulations is to the Board of Passport Appeals 
under Section 51.13S. 
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As shown by this letter, appellant was advised of his right 
to request such a hearing pursuant to the Regulations. Under 
the Regulations, no further administrative action is taken after 
a tentative refusal of a passport unless and until the applicant 
requests a hearing in the Passport Office. Only in that way 
can the administrative process again be put in motion so that 
a final rather than a tentative determination can be made of 
an applicant’s eligibility for a passport. And, as we have 
shown above, pp. 3-6, appellant has never requested a hear¬ 
ing because of his position that he is entitled to a passport 
as a matter of right. 

As a result of appellant’s failure to request a hearing in the 
Passport Office, no final determination has ever been reached 
by any official of the Department of State as to appellant’s 
eligibility for a passport. Indeed, the sole official here sued 
by appellant, the Secretary of State, has never had occasion 
to consider appellant’s application, has never passed upon the 
application, and has not done so solely because of appellant’s 
own inaction. 

In our view, appellant’s inaction was more than a mere fail¬ 
ure to pursue his administrative remedy; in effect, appellant’s 
inaction was a withdrawal of his application. 12 Appellant 
himself, despite his subsequent disclaimer of any intention to 
withdraw his application (J. A. 56), had previously indicated 
that he too interpreted his failure to request the hearing pro¬ 
vided for in Section 51.137 as a withdrawal of the application, 
by filing three consecutive applications when the previous ones 
had been only tentatively denied. (J. A. 2, 12, 17, 26-28, 43, 
50, 52.) But in any event, appellant’s failure to invoke the 
administrative process cannot be deemed an exhaustion of 
administrative remedies by default. As the Court of Appeals 
for the Ninth Circuit observed in Olmger, et al v. Partridge, 
196 F. 2d 9S6, 987 (a habeas corpus proceeding instituted by 
a petitioner who had been inducted into the Army following his 
failure to appeal from a 1-A classification within the statutory 
period of ten days): 

13 See the telegram of November 10, 10."4, from Mrs. Shipley to appellant, 
advising him that iu the absence of a reply to the Department’s letter of 
July 27, 1954, the Department must assume that appellant considered him¬ 
self ineligible for passport facilities under the present Regulations. .T. A. 54. 
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Olinger argues that he has exhausted his administra¬ 
tive remedies by not pursuing them * * *. The theory 
of exhaustion of administrative remedies by default is 
without support in precedent or in reasoning. The au¬ 
thorities are all to the effect that the judicial machinery 
may not be invoked until all administrative remedies 
have been unsuccessfully pursued. Johnson v. United 
States, 1942, 8 Cir., 126 F. 2d 242. Olinger’s inaction 
does not exhaust his administrative remedies, but rather 
amounts to a waiver to any rights which he may have 
claimed under the Selective Service Act. [Emphasis 
supplied.] 

C. Having failed to pursue his administrative remedy, appellant is not 

entitled to judicial relief 

As appellant concedes in his brief, it has been a “long set¬ 
tled rule of judicial administration that no one is entitled to 
judicial relief for a supposed or threatened injury until the 
prescribed administrative remedy has been exhausted/’ 
Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41, 50-51. 
Although appellant does not address himself directly to the 
question of the applicability of the exhaustion doctrine until 
Point IV, page 50, of his brief, the preceding portions of his 
brief are, in effect, a statement of the reasons which, as he con¬ 
ceives them, require this Court, in its discretion, to exercise 
jurisdiction rather than self-restraint in this case. As we view 
them, the considerations suggested by appellant for taking this 
case out of the accepted rule have either already been con¬ 
sidered and rejected by the Supreme Court or do not apply 
here. Moreover, this Court has itself recently rejected these 
same contentions in National Lawyers Guild v. Brownell, 
— U. S. App. D. C. —; 225 F. 2d 552. 

Conceding the validity of the fundamental rule expressed 
in the Myers case, supra, appellant impliedly or expressly con¬ 
tends that exhaustion may be dispensed with where (1) neither 
the statute nor the regulations require a final order prior to 
judicial review; (2) the basic power of the agency is challenged 
upon constitutional grounds; (3) the administrative pro¬ 
cedures are alleged to be inadequate; (4) the agency is alleged 
to be incapable of deciding the issues raised; (5) irreparable 

i 
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injury is threatened if the administrative process is pursued; 
and (6) the administrative proceedings are alleged to impair 
personal liberty rather than property rights. The striking 
similarity between these contentions and those urged upon 
this Court in National Lawyers Guild v. Brownell, supra, is 
revealed in the following excerpt from the Opinion (225 F. 2d 
at 554-555): 

The second question upon this appeal is whether 
the District Court erred in ruling that the Guild 
must exhaust the administrative remedy * * *. The 
Guild says that it is not required to do so and 
assigns a number of reasons. These reasons are that 
the Attorney General has prejudged the matter, no 
statute authorized the procedure, there is no constitu¬ 
tional basis for the executive action, irreparable injury 
would ensue from pursuing the remedy, the procedure 
violates the requirements of due process, and the Execu¬ 
tive Order (Xo. 10450) is void for lack of definite 
standards. 

As we shall show, this Court carefully considered and ulti¬ 
mately rejected each of these contentions. 

1. Appellant argues that the procedure outlined in the regu¬ 
lations is not authorized by statute, that there is no statutory 
requirement that a “final’’ administrative order precede judi¬ 
cial review, and that no statute provides that a statutory 
appeal after a final order is the exclusive judicial remedy 
(Br. 51). In ruling on the same objections in Lawyers Guild, 
this Court said (225 F. 2d at 557) : 

The Guild says the proffered administrative remedy 
need not be exhausted, because no statute authorized 
the proceeding. Without elaborating the point we 
merely say that the opinion of the Supreme Court in 
Allen v. Grand Cent. Aircraft Co., supra, conclusively 
establishes that administrative remedies validly estab¬ 
lished by regulation must be exhausted. 

It should also be noted that in other cases prior to Allen v. 
Grand Central Aircraft Co., 347 U. S. 535, in which the Supreme 
Court had had occasion to consider this question, it had simi- 
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larly held that the exhaustion rule is not rendered inapplicable 
by the circumstance that the administrative remedy is pre¬ 
scribed by regulation rather than by statute, or that there is ho 
statutory provision for judicial review. Fahey v. Mallonee, 
332 U. S. 245, 256; Goldsmith v. Board of Tax Appeals, 270 
U. S. 117, 123; cf. Red River Broadcasting Co. v. Federal 
Communications Commission, 69 App. D. C. 1, 9$ F. 2d 282, 
286, certiorari denied, 305 U. S. 625; see also Twentieth 
Century Air Lines v. Ryan, 74 Sup. Ct. 8 (opinion of Mr. 
Justice Reed denying application for stay). 13 

2. Appellant’s constitutional challenges to the basic power 
of the Secretary of State to deny passports to American citizens 
and to employ administrative procedures in connection with 
that power are clearly premature. Allen v. Grand Central 
Aircraft Co., 347 U. S. 535; Franklin v. Jonco Aircraft Corp., 
346 U. S. 868, summarily reversing Jonco Aircraft Corp. v. 
Franklin, 114 F. Supp. 392 (statutory three-judge court); 
Gusik v. Schilder, 340 U. S. 128; Aircraft and Diesel Corp. v. 
Hirsch, 331 U. S. 752; Myers v. Bethlehem Ship Building 
Corp., supra, citing (303 U. S. at 51, fns. 9, 10); White v. 
Johnson, 282 U. S. 367, 374; St. Louis-San Francisco Ry Co. 
v. Alabama Public Service Comm’n., 279 U. S. 560, 563, and 
Lawrence v. St. Louis-San Francisco Ry. Co., 274 U. S. 588, 
592-593; see also Communist Party of the United States v. 
McGrath, 96 F. Supp. 47 (statutory three-judge court). 

This Court’s holding in Lawyer's Guild is wholly in accord. 
There, the Guild contended that the Attorney General has no 
power under the Constitution to perform the ultimate act 
which was at issue in the administrative proceedings, namely, 
the listing vel non of the Guild as a subversive organization. 
In requiring exhaustion, the Court used language which, para¬ 
phrased, is readily applicable to the case at bar (225 F. 2d at 
555-557): ; 

i 

i 

i 

" Parker v. Lexter, 227 F. 2d 70S, cited by appellant in support of his 
contention, is not to the contrary. The Court of Appeals for the Ninth 
Circuit there stated merely that where such provisions exist they must be 
fulfilled as a condition precedent to judicial review, not that, in the absence 
of such provisions, judicial review would necessarily be permitted. 227 
F. 2d at 713. 
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The appellant [Robeson] next says that [he] is not 
required to exhaust the administrative remedy set up 
by the regulations, since the administrative [denial of 
passports to citizens has] not been validly authorized. 
[He] says the [Secretary] lacked power to authorize 
[such denial] and the standards contained in [the 
regulations] are so vague that they violate the require¬ 
ments in due process. * * * 

That a claim of constitutional invalidity does not 
negative the requirement for exhaustion of remedies 
is made amply clear by the summary reversal by the 
Supreme Court in Franklin v. Jonco Aircraft Corp. for 
the stated reason that the appellee had failed to exhaust 
its administrative remedy. The appellee had claimed 
the authorizing act to be unconstitutional. Allen v. 
Grand Cent. Aircraft Co., supra, is to the same effect. 

3. Appellant contends that resort to the hearing procedure 
provided will be futile since past experience 54 and a reading 
of the regulations demonstrates that the procedures do not 
insure due process (Br. 42-47, 53-54). Substantially this 
same argument was advanced in Fahey v. Mallonnce, 332 U. S. 
245. and Yakus v. United States, 321 U. S. 414. Cf. Bourjois, 
Inc. v. Chapman, 301 U. S. 1S3. The Supreme Court re¬ 
peatedly rejected the argument, stating in Yakus that “a suffi¬ 
cient answer to all these contentions is that petitioners have 
failed to seek the administrative remedy and the statutory 
review that were open to them” (321 U. S. at 434). Again, in 
Fahey v. Mallonnee, 332 U. S. at 256, the Court wisely cau¬ 
tioned that courts should not “* * * assume in advance that 
an administrative hearing may not be fairly conducted.” 

14 We think it unnecessary to comment on appellant’s recitation of "hor¬ 
rible examples.” As the Supreme Court observed in Yakus v. United States, 
3-1 U. S. -414. 434. “For the purposes of this case, in passing upon the suffi¬ 
ciency of the procedure on protest to the Administrator and complaint to 
the Emergency Court, it is irrelevant to surest that the Administrator or 
the Court has in the past or may in the future deny due process. Action 
taken by them is reviewable in this Court and if contrary to due process will 
be corrected here. Hence we have no occasion to pass upon determinations 
of the Administrator or the Emergency Court, said to violate due process, 
which have never been brought here for review * * 
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Even in cases where neither the statute nor the regulations 
provided for any administrative hearing whatsoever, the Su¬ 
preme Court has required litigants to seek administrative 
relief before coming into court. Thus, in Goldsmith v. Board 
of Tax Appeals, 270 U. S. 117, the statute made no provision 
for an administrative hearing or for judicial review and the 
agency regulations made no provision for a hearing. The 
Supreme Court held that plaintiff was nevertheless not entitled 
to judicial relief until he had sought a hearing from the agency. 
Similarly in Bourjois, Inc . v. Chapman, 301 U. S. 183, although 
the statute did provide for judicial review, neither the statute 
nor the agency had provided for administrative hearings. 
Speaking for the Court, Mr. Justice Brandeis stated that {id. 
at 18S): i 

* * * The plaintiff has not applied for a certificate; 
and it is not to be assumed that, if it concludes to do so, 
its application will be refused, or that the Board will 
deny any right to which it is entitled. * * * 

In arguing to the contrary, appellant presumably relies upon 
the dictum in Yakus v. United States, 321 U. S. 414, 435, later 
repeated in Aircraft & Diesel Corp. v. Hirsch, 331 U. S. 752, 
774, that: 

{. 

* * * only if we could say in advance of resort to the 
statutory procedure that it is incapable of affording due 
process to petitioners could we conclude that they have 
shown any legal excuse for their failure to resort to it 
or that their constitutional rights have been or will be 
infringed. 

But this dictum has never been followed by the Supreme Court 
in a concrete case, and appellant points to no case where ex¬ 
haustion has been excused on that ground “in advance” of 
resort to the administrative procedure. 15 In Dulles v. Nathan, 
— U. S. App. D. C. —, 225 F. 2d 29, this Court did not pass on 
the validity of the present regulations, nor did it say that the 

13 Lever* v. Anderson, 32G U. S. 211), clearly does not support the proposi¬ 
tion for which it cited, namely, that “defects in the administrative pro¬ 
cedure * * * required dispensing with exhaustion" (Br. 52). That case 
dealt solely with the question of ripeness for review, since the orders there 
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“quasi-judicial hearing” upon which it conditioned its stay 
could not be accorded under these regulations. Indeed, the 
Nathan case is in accord with our position since the Court 
there ordered that a hearing be held, i. e., that Nathan exhaust 
his administrative remedy. Parker v. Lester, 227 F. 2d 708 
(C. A. 9), also cited by appellant, is inapposite since the plain¬ 
tiffs there had already exhausted substantially all of the ad¬ 
ministrative process there available. 10 See also infra, pp. 24-25. 

As noted above, p. 17. the identical contention was advanced 
in Lawyers Guild and was rejected by this Court as follows 
(225 F. 2d at 557): 

The Guild says the rules of procedure are fatally 
defective in a number of concrete respects. But the 
rules do provide the features of hearings, etc., we have 
described, and so we think they meet the basic tests 
which are sufficient premise for a requirement that the 
remedy be exhausted. Some features of the rules do 
give pause. Such, for example, are the provisions 
eliminating, in the discretion of the hearing officer, oral 
testimony, with its concomitant cross examination, and 
accepting affidavits in lieu thereof; the provision that 
the hearing officer may dispense w’ith the taking of 
evidence; and the provision that an “evasive” reply to 
an interrogatory “shall” be deemed an admission of the 


challenged were entered after a hearing and the findings were approved 
by the appropriate administrative officer. The only question was whether 
the applicant was required to request a rehearing, the granting of which 
was a discretionary matter. The court noted that “in a particular ad¬ 
ministrative pattern new opportunities to challenge * * * may subject an 
order to such critical administrative review as to reduce it to the level of 
a mere preliminary or procedural status, thereby divesting it of those 
qualities of administrative finality essential to invocation of judicial re¬ 
view. Federal Power Commission v. Metropolitan Edison Co., 304 U. S. 375, 
384-385. Hut we do not think that is the case here." (32G U. S. 219 at 222, 
223.) 

“The district court in Parker v. Lester, 112 F. Supp. 433 (X. D. Cal.), 
stated the case as follows (p. 441) : 

In the case at bar each petitioner has appeared before a local 
board : one has been finally screened : it remains for the resr to submit 
their case to a hoard sitting in Washington. I). C\. and to have the 
determination of that body reviewed by the Commandant, icho has 
already ticiee ruled adversely to eaeh petitioner. [Emphasis added.] 
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facts to which the interrogatory “refers”. But we think 
answers to the problems posed by such provisions must 
await a case in which they have been applied . We 
cannot guess in advance the details of the proceedings 
to be held, when the rules of procedure permit a valid 
proceeding. [Emphasis added.] 

Since there are no significant distinctions between the pro¬ 
cedures afforded in Lawyers Guild and those here at issue, that 
decision is controlling. 17 : 

Thus, as w'as true in Lawyers Guild, the “regulations in¬ 
volved * * * provide for notice, hearings, and a determina¬ 
tion upon the record, except for classified security information” 
(225 F. 2d at 556). The Guild there objected to the interrpga- 
tories posed by the Attorney General, just as appellant now 
objects to the questions concerning membership in the Com¬ 
munist Party posed by appellee. This Court nevertheless 
required exhaustion of the administrative remedies, stating 
that “we think the proper place to test these interrogatories 
in the first instance is before the administrative body.” (225 
F. 2d at 558.) 

As in Lawyers Guild, the regulations here provide for an 
informal hearing at w'hich the applicant may appear per¬ 
sonally. be represented by counsel, and submit relevant evi¬ 
dence (22 CFR. 1954 Supp.. 51.137-51.139). The applicant is 
to be furnished the reasons for the tentative denial of a pass¬ 
port “as specifically as * * * security considerations permit” 
(22 CFR, 1954 Supp., 51.137); he may request “such additional 
information or explanation as may be necessary in the prepa¬ 
ration of his case” on appeal (22 CFR. 1954 Supp., 51.162); 
and “[t]he Board shall take whatever action it deems neces¬ 
sary to insure the applicant of a full and fair consideration of 
his case ” (ibid; emphasis supplied). The only prohibitions 
against furnishing an applicant information are those which 

11 Appellant attempts to distinguish Lair net's Guild on the jxround that 
in the field of Government employment “the requirement of exhaustion is 
more rigorously applied”, citing United Public Workers v. Mitchell, 330 
U. S. 75; Davis. Administrative Laic (1950), G44-G67; and Hardy v. Rosscll, 
135 F. Supp. 2G0 (S. D. N. Y.). We fail to find any language, whether by 
holding, dictum, or otherwise, which would support this proposition in any 
of the authorities cited. 

87 . 6306—56 - 5 
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require that information affecting the national security or 
tending to disclose or compromise investigative sources or 
methods be protected from disclosure (22 CFR, 1954 Supp., 
51.137, 51.162 and 51.163), and that the actual files themselves 
not be examined by the applicant (22 CFR, 1954 Supp., 
51.163). Section 51.164 of the Regulations permits not only 
the Board of Passport Appeals but the applicant as well to 
introduce evidence at the hearing before that body. 

Appellant contends that the Lawyers Guild procedures are 
distinguishable and that the procedure^here are identical to 
those involved in Parker v. Lester, supra. But this contention 
is belied by the emphasis which the opinion in Parker placed 
upon the express requirement in the Coast Guard regulations 
that the source of all information and the identity of all in¬ 
formants—with no qualifications as to their relationship to 
national security—be concealed from the plaintiffs therein 
(227 F. 2d at 715, fn. 11a). The Ninth Circuit clearly indi¬ 
cated that- this provision was the one on which it posited its 
statement that “* * * we can in advance say just what proc¬ 
ess, due or otherwise, these regulations entail * # *” (id. at 
715). This requirement of all-inclusive non-disclosure is a 
far cry from the provisions here involved, as well as from the 
provisions in Lawyers Guild which the court in Parker ex¬ 
pressly contrasted with the Coast Guard regulations (id., fn. 
11a). Furthermore, in Parker v. Lester, the plaintiffs were 
being deprived of their means of livelihood with no “notice 
prior to the initial determination by the Commandant that 
they could no longer be employed on board ships'’ (id. at 715); 
and with “no opportunity to participate in the process of ex¬ 
amining the facts which may have a bearing upon this initial 
determination” (id. at 711); in addition, they were rendered 
ineligible for unemployment compensation as a practical result 
of the determination (112 F. Supp. 433 at 441). They had 
already exhausted their administrative remedies in large meas¬ 
ure, and had received two adverse decisions from the ultimate 
deciding authority before seeking judicial relief. 18 Here, as 
we have noted, supra, p. 16, the Secretary of State has never 
had the opportunity to pass upon appellant’s application. 


I# See supra, p. 22. fn. 16. 
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This combination of factors makes Parker v. Lester as; in¬ 
applicable here as Lawyers Guild is controlling. 

4. Appellant, quoting this Court's language in Panitz v. 
District of Columbia, 72 App. D. C. 131, 133, 112 F. 2d 39, 41, 
“that one need not appear before an administrative agency 
not in a position to consider the particular objection made" 
(Br. 51), argues that the Department of State is both in¬ 
herently and by regulation precluded from considering “the 
question of the constitutional and statutory validity of its 
proceedings * * *” (Br. 52). To the extent that Panitz holds 
that one need not exhaust his administrative remedy where 
he challenges the constitutionality of the authority upon which 
the administrative action rests, it has, of course, been over¬ 
ruled by Lawyers Guild. Cf. Allen v. Grand Central Aircraft 
Co., 347 U. S. 535; and cases cited supra, p. 19. Moreover, 
even if Panitz were still good law, it would be inapplicable to 
the facts of this case. 

Appellant’s argument is directed solely to the constitutional 
validity of the regulations, since his challenge to the statute 
is directed to it as interpreted by the regulations of the Secre¬ 
tary of State. 19 In support of his argument appellant quotes 
a portion—and only a portion—of Section 51.165 of the Regu¬ 
lation, which provides (Br. 52) that the “Board will permit 
no oral argument or motions relevant to the legality or pro¬ 
priety of the hearing or such procedures of the Board", and 
further that “the Board will not undertake to consider any 
such motion or contention.” The Section further provides, 
however, that “submission of such argument or motions will 
be confined to the filing of written briefs, objections, or motions 
to be made a part of the record.” The meaning of these pro¬ 
visions is perfectly plain. The Board itself is precluded from 
considering such objections but they may be made part of the 
record to be considered by the Secretary of State in making bis 
final decision. It follows, therefore, that the Secretary is in 

i 

w Insofar as appellant attacks the constitutional validity of the statute, 
22 U. S. C. 221a (P»r. 24-27), he may not he heard in this Court since he 
failed to request the convening of a three-judge district court under the 
provisions of 2S U. S. C. 22S4. See 28 U. S. C. 2282 and Bauer v. Achcspn, 
196 F. Supp. 445 (three-judge district court). 
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fact “in a position to consider the particular objection made” 
and to take appropriate action thereon. Having issued the 
regulations to which appellant so strenuously objects, he has 
full authority to change those regulations as he deems necesr- 
sary. Here, as in Yakus v. United States, there is no reason 
why appellant “ * * * could not, throughout the statutory 
proceedings, raise and preserve any due process objection to 
the statute, the regulations, or the procedure, and secure its 
full judicial review * * # .” (321 U. S. at 437). Cf. National 
Lawyers Guild v. Brownell, 225 F. 2d at 558; Bourjois Inc. v. 
Chapman, s'upra. 

5. Appellant next contends that this action is not premature 
because he will be subjected to irreparable injury if forced to 
undergo the administrative proceedings authorized by the 
regulations. He argues that the time involved in exhausting 
the administrative remedies prior to seeking judicial review 
of a final decision is time during which he could be exercising 
his liberty to travel as well as time during which he could be 
earning money. 

Appellant has been suffering the same “injury” since July 
2, 1950 when his passport was first revoked (J. A. 50). Since 
that time, he has initiated three administrative proceedings 
which might have resulted in the granting of a passport on 
three occasions in the last three years—in addition to his earlier 
efforts in 1951 and 1952 (J. A. 50). On January 30, 1953, 
appellant filed a formal application for a passport which was 
tentatively denied a month later (J. A. 2, 12, 50). Appellant 
chose neither to exhaust the administrative remedies available 
nor to seek judicial relief. Again, on July 29, 1953, appellant 
applied for passport facilities which were tentatively denied 
less than a month later (J. A. 52). Once more appellant chose 
neither to pursue his administrative remedy nor to seek judicial 
relief against what he now claims to be “irreparable injury”. 
Instead, a year later, on July 7,1954, he filed his third passport 
application (J. A. 26-28). Although the Passport Office acted 
on this application within less than three weeks, informing 
him of its tentative denial and reiterating the steps necessary 
for a continuation of the administrative process, appellant has 
consistently refused to go forward as the regulations require. 


27 


There has been no change of position on the part of either the 
Department or the appellant since July 27, 1954, the date of 
this last tentative denial. Appellant nevertheless waited six 
months, until January 13, 1955, before filing his complaint in 
this case (J. A. 1). i 

In view of these dilatory tactics on the part of appellant, his 
present argument—that to take the time necessary to undergo 
the administrative procedure would cause him “irreparable 
injury 7 '—comes with bad grace. There is no evidence from 
which it might be inferred that appellant is suffering any 
greater injury at the present time than he has been for the 
past six years. To permit him to forego his administrative 
remedies on this account would, therefore, run contrary to 
established precedent. Cf. National Lawyers Guild v. Brown 
ell, supra; Allen v. Grand Central Aircraft Co., supra, at 540; 
Franklin v. Jonco Aircraft Corp., supra; Myers v. Bethlehem 
Shipbuilding Corp., supra, at 51, 52; Petroleum Exploration, 
Inc. v. Public Service Comm'n, 304 U. S. 209, 222; Chicago 
& Southern Air Lines v. Waterman Corp., 333 U. S. 103, 112- 
113; Aircraft & Diesel Corp. v. Hirsch, supra, at 777-778; 
United States v. Los Angeles & Salt Lake R. R. Co., 273 U. IS. 
299, 314-315. 


6. Appellant’s last contention is that there is no comparison 
between the financial injury asserted in cases in the field bf 
economic regulation and the threatened impairment of his 
First Amendment rights. But this contention too was re¬ 
jected by the Court in Lawyers Guild. There, it was alleged 
that since the Guild “is a bar association whose members are 
peculiarly sensitive to public opinion, there is great danger 
that it might not survive to urge the legal and constitutional 
issues here present after a listing” (Br. for Appellant in No. 
12,495, pp. 6, 22). This Court’s rejection of that claim is 
a fortiori applicable here to one of appellant’s profession. 

Finally, we think it not without significance that in both 
cases in the field of passport issuance which have recently 
reached this Court, Dulles v. Nathan, — U. S. App. D. C. —, 
225 F. 2d 29, and Shaclitman v. Dulles, — U. S. App. D. C. —. 
227 F. 2d 93S, the cases were sent back to the Department of 
State for further administrative proceedings. In the circum¬ 
stances, this appellant’s failure to exhaust the same adminis- 
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trative process calls for the same conclusion. On remand to the 
Department, the administrative proceeding may result in a 
determination by either the Passport Office or the Secretary 
of State that appellant is entitled to a passport. The matter 
would then be ended. There would be no occasion for this 
Court to reach any of the far-reaching constitutional ques¬ 
tions presented by appellant. On the other hand, should the 
Secretary of State ultimately deny passport facilities to ap¬ 
pellant, the administrative proceedings would make more pre¬ 
cise the exact scope of judicial decision necessary. 

The foregoing considerations apply in every case in which 
an attempt is made to secure judicial review of, or interven¬ 
tion in. an administrative proceeding. They are particularly 
compelling in the present case in the light of the traditional 
view of executive authority in the passport field. Ever since 
1S35, when the Supreme Court decided Urtetiqui v. D’Arcy, 
9 Pet. (U. S.) 692, in virtually every case touching upon the 
passport power which has reached the appellate level, the 
courts have felt constrained to stress the executive nature of 
the power, its close relation to the conduct of foreign affairs, 
and the broad discretion vested in the Secretary of State. 
Conversely, where any judicial power at all in this area has 
been asserted, the courts have emphasized its narrowly limited 
scope. This has been true even where use of the passport 
power to restrict travel has been involved. Perkins v. Elg, 307 
U. S. 325; Shachtman v. Dulles, — U. S. App. D. C. —, 225 F. 2d 
93S at 941,942; Gillars v. United States, 87 U. S. App. D. C. 16, 
182 F. 2d 962 at 9S1; Miller v. Sinjen, 289 Fed. 388 (C. A. 8); 
cf. Communist Party of the United States v. Subversive Activi¬ 
ties Control Board, — U. S. App. D. C. —, 223 F. 2d 531, certi¬ 
orari granted, 349 U. S. 943. Bauer v. Acheson, 106 F. Supp. 
445, 451, 452 (D. D. C.), decided by a three-judge District 
Court, is to the same effect. 

In the face of this long-standing judicial recognition of the 
broad discretion of the Secretary of State in the passport field, 
appellant is clearly premature in asking this Court to interpose 
its jurisdiction at a time when, due to his own inaction, the 
processing of his application for a passport is still at a pre¬ 
liminary stage in the Department of State, and the Secretary 
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of State—the sole defendant herein—has not yet had an op¬ 
portunity to pass upon the application. The want of ripeness 
of appellant’s suit is emphasized by the fact that he asks this 
Court to mandamus the Secretary to issue a passport forth¬ 
with, an exercise of power which the Supreme Court disclaimed 
in Perkins v. Elg, supra, and the existence of which this Court 
has consistently found sufficient reason for not determining. 
E. g., Shachtman v. Dulles, supra; Dulles v. Nathan, supra; 
cf. Borah v. Biddle, 78 U. S. App. D. C. 374, 141 F. 2d 278,; 281, 
certiorari denied, 323 U. S. 738. In the circumstances* the 
considerations underlying the exhaustion rule are especially 
persuasive here. 20 

39 ApiK>llant argues that the exhaustion doctrine has no bearing on hi9 
claim for relief from restraint of his travel to Western Hemisphere coun¬ 
tries, since the available administrative remedies apply only to applications 
for passports and the regulations provide that no passport is required for 
travel to such countries. Appellant misreads the regulations. Whereas 
Section 53.2 of the travel control regulations provides that no valid pass¬ 
port shall be required for travel to such areas. Section 53.5 limits this 
provision as follows: 

(a) Nothing in this part shall be construed as prohibiting the 
Secretary of State or his representative at a port in the United States 
from preventing the departure from or entry into the United States 
* * * of a citizen of the United States * * * unless he bears a pass¬ 
port, • * * notwithstanding the fact that he may be destined, for or 
arriving from a place outside * * * the United States for which a 
valid passport is not required under the regulations in this part. 
[22 CFR 53.5, emphasis supplied.] 

The record reveals that the order preventing appellant’s departure for 
Canada was “ordered * * * under the provisions of” the foregoing section 
(J. A. 23). It follows that appellee’s agents were instructed, in the words 
of the section, to prevent appellant’s departure “unless he bears a passport” 
The obvious remedy available to one whose departure is thus prevented is 
to file an application for a passport and to pursue—as appellant has failed 
to do—the remedies available to such applicants. The previous passport 
case in which appellant figured is not only pertinent but controlling ip this 
connection. In rejecting the same contention which appellant here presses, 
this Court noted, as we have just done, that the prevention of his departure 
for Western Hemisphere countries is “incident to invalidation of his pass¬ 
port.” Jlobcson v. Ache son, 91 U. S. App. D. C. 227, 198 F. 2d 985 at 987. 

Moreover, it should also be observed that, as was true in the earlier case, 
this issue is not even presented here. There is no allegation in the record 
that appellant has any plans or activities scheduled which would take him 
to any place in the Western Hemisphere other than Canada, and the ban 
upon his travel to that country without a passport has, as appellant con¬ 
cedes, been lifted (J. A. IS, 51). See Robeson v. Acheson, 198 F. 2d at 987. 
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II 

Appellant has not established his eligibility for a passport 

under the applicable statutes and regulations and hence is 

not entitled to the relief he seeks in this suit 

The infirmity inherent in appellant’s case on this appeal 
is not merely his failure to exhaust the administrative process 
once it was initiated, but his nullification of the very step 
which had initiated the process. Under the governing statutes 
and regulations, appellant’s refusal to submit the affidavit 
requested of him resulted in a failure to complete his applica¬ 
tion, a failure to make a prima facie showing of eligibility for 
passport facilities, and a failure to make due disclosure of all 
information relevant to the administrative determination of 
such eligibility. In these circumstances, appellant is in no 
position to demand that the Court direct the Secretary to issue 
a passport. 

A- The Secretary of State is empowered to make reasonable regulations 
governing and restricting the issuance of passports 

1. The requirements 'prescribed by statute and regulation 
for eligibility for passports. —Under 22 U. S. C. 211a, the “Sec¬ 
retary of State may grant and issue passports * * * under 
such rules as the President shall designate and prescribe * * 
But, 

Before a passport is issued to any person by or under 
authority of the United States such person shall sub¬ 
scribe to and submit a written application duly verified 
by his oath before a person authorized and empowered 
to administer oaths, which said application shall con¬ 
tain a true recital of each and every matter of fact 
which may be required by law or by any rules author¬ 
ized by law to be stated as a prerequisite to the issuance 
of any such passport. [Emphasis supplied.] 21 

The regulations issued by the President" prescribe in detail 
the procedures which must be complied with by all passport 

21 Act of June 1.". 1917. 40 Stat. 277; 22 U. S. C. 213. This provision is 
reiterated in the regulations. 22 CFR 51.14. 

“ Executive Order No. 7.S5K. 3 F. It. 700. 22 CFR 51.1. rt scq. 
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applicants, including the manner of execution of the applica¬ 
tion (22 CFR 51.51-51.73), its contents (22 CFR 51.15), and 
the necessary supporting documents which must accompany 
applications (22 CFR 51.23-51.26). The Presidential regu¬ 
lations further provide as follows (22 CFR 51.74): 

Affidavits . Any affidavit which may be required 
under the rules in this part or shall be submitted in 
support of an application for a passport or the renewal, 
extension or amendment of a passport shall be con¬ 
sidered as. and become, a part of the application. 

In addition, they delegate to the Secretary of State authority 
“to make regulations on the subject of issuing, renewing, ex¬ 
tending. amending, restricting, or withdrawing passports addi¬ 
tional to the rules in this part and not inconsistent therewith” 
(22 CFR 51.77). j 

The Secretary has exercised the authority thus delegated; to 
him by promulgating the regulations of which appellant here 
complains. 23 In pertinent part, these regulations prohibit the 
issuance of passports to persons who support the Communist 
movement (22 CFR, 1954 Supp., 51.135): 24 

§51.135 Limitation on Issuance of Passports to 
Persons Supporting Communist Movement. In order 
to promote the national interest by assuring that per¬ 
sons who support the world Communist movement of 
which the Communist Party is an integral unit may not, 
through use of United States passports, further the pur¬ 
poses of that movement, no passport, except one limited 
for direct and immediate return to the United States, 
shall be issued to: 

(a) Persons who are members of the Communist 
Party or who have recently terminated such member¬ 
ship under such circumstances as to warrant the con- 

- ' 

25 17 F. R. 8013. 10 F. R. lCl^and 21 F. R. 330, codified in 22 CFR 51.101- 
51.134 and 22 CFR. 1054 Supp. . . r il.t i KW l l.H 8. 5~/.J35 'S'/- J76 
* As we have noted, supra, pp. 12-14, a person whose passport application 
Is tentatively disapproved under this or other provisions is entitled as a 
matter of right to resort to the administrative procedures set forth in the 
subsequent sections of the regulations (22 CFR, 1054 Supp., 51.137-51.170, 
as amended by 21 F. R. 336). 
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elusion—not otherwise rebutted by the evidence—that 
they continue to act in furtherance of the interests and 
under the discipline of the Communist Party; 

(b) Persons, regardless of the formal state of their 
affiliation with the Commuist Party, who engage in. 
activities which support the Communist movement un¬ 
der such circumstances as to warrant the conclusion— 
not otherwise rebutted by the evidence—that they have 
engaged in such activities as a result of direction, domi¬ 
nation, or control exercised over them by the Commu¬ 
nist movement. 

(c) Persons, regardless of the formal state of their 
affiliation with the Communist Party, as to whom there 
is reason to believe, on the balance of all the evidence, 
that they are going abroad to engage in activities which 
will advance the Communist movement for the purpose, 
knowingly and willfully of advancing that movement. 

Supplementing this limitation on the issuance of passports, 
the Secretary’s regulations impose the following requirement 
upon applicants (22 CFR, 1954 Supp., 51.142) : 

Oath or affirmation by appellant as to membership in 
Communist Party. At any stage of the proceedings in 
the Passport Division or before the Board, if it is deemed 
necessary, the applicant may be required, as a part of 
his application, to subscribe, under oath or affirmation, 
to a statement with respect to present or past member¬ 
ship in the Communist Party. If the applicant states 
that he is a Communist, refusal of a passport in his case 
will be without further proceedings. [Emphasis 
supplied.] 

Reading the foregoing provisions together: (1) the statute 
prohibits the issuance of a passport to any applicant unless and 
until he has submitted a signed and sworn application contain¬ 
ing “a true recital” of “every matter of fact which may be 
required by * * * any rules authorized by law * * *” (22 
U. S. C. 213; 22 CFR 51.14); and (2) the rules require, “if 
it is deemed necessary,” the submission “as a part of the appli¬ 
cation” of a statement signed under oath or affirmation “with 
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respect to present or past membership in the Communist 
Party” (22 CFR, 1954 Supp., 51.142), and provide that any 
affidavit required by the rules “shall be considered as,I and 
become, a part of the application” (22 CFR 51.74). Thus, 
under the statute and regulations, if the submission of a sworn 
statement in the form prescribed by Section 51.142—relating 
to “present or past membership in the Communist Party”—is 
“deemed necessary,” no passport may issue until such a state¬ 
ment has been submitted by the applicant “as a part of his 
application.” 

2. The validity of the statutes and regulations. —Appellant’s 
shotgun attack upon the statutes and regulations is essentially 
double-barrelled: (a) appellant contends that, as a substan¬ 
tive matter, appellee must grant passports to all American citi¬ 
zens and, more specifically, that appellee is not authorized to 
deny passports on the grounds contained in Section 51.135 of 
the Regulations; (b) appellant contends that, as a procedural 
matter, the administrative process prescribed by the Regula¬ 
tions is unconstitutional, particularly the affidavit require¬ 
ment of Section 51.142. 

(a) Insofar as appellant’s case rests upon the claim that the 
Secretary has no discretion whatsoever and must grant pass¬ 
ports to all citizens, including Communists, it is without foun¬ 
dation in both law and history. Thus, in Shachtman v. Dulles, 
supra, this Court expressly held that the Secretary of State 
possessed discretionary authority to deny a passport to Shacht¬ 
man, an American citizen, but that in the posture of the plead¬ 
ings in that case, the reason stated by the Secretary for denial 
was an arbitrary exercise of that discretion and hence invalid. 
Had the Court been of the opinion that a mere showing of 
citizenship or allegiance was sufficient to require the issuance 
of a passport, no further inquiry in that case w^ould have been 
necessary. Cf. Miller v. Sinjen, 289 F. 2d 388 (C. A. 8). 
Similarly, in Dulles v. Nathan, supra, there was no question 
of Dr. Nathan’s citizenship, yet this Court conditioned its 
stay order on a hearing addressed to the question of whether 
Nathan was otherwise entitled to passport facilities. And 
while not controlling here, the decision of the statutory three- 
judge court in Bauer v. Acheson, supra —holding that a pass- 


port cannot be revoked without notice and hearing—is note¬ 
worthy in that it necessarily assumes the Secretary’s power to 
revoke passport facilities in a proper case regardless of citizen¬ 
ship (106 F. Supp. at 452, 453): 

The court recognizes that in the matter of passports 
the executive department of the government, acting 
through the Secretary of State, must necessarily be 
accorded wide discretion in determining when and where 
the protection of the United States may be extended to 
an American citizen travelling abroad, and that it should 
also have discretion to deny such protection to persons 
whose activities abroad might be in conflict with its 
foreign policy. This court does not suggest that the 
Secretary of State is without authority to establish rea¬ 
sonable classification of persons whose passports shall 
be revoked or not renewed. [Emphasis supplied.] 

Especially pertinent—indeed, controlling in view of the na¬ 
ture of the criteria for passport denial contained in Section 
51.135 of the regulations—is the following language from Com¬ 
munist Party of United States v. Subversive Activities Control 
Board, — U. S. App. D. C. —, 223 F. 2d 531 at 555: 

* * * Only rudimentary reasoning is necessary to a 
conclusion that the Government may validly decline to 
confer its diplomatic protection upon, and to request 
foreign governments to give aid and protection to, a 
member of an organization operating primarily to 
achieve the objectives of a w-orld movement such 
as the Communist movement is defined to be in the 
statute. * * * 

In the face of these judicial pronouncements, it is no longer 
open to appellant to contend that the Secretary of State is 
powerless to deny passports to American citizens or to estab¬ 
lish reasonable standards for the grant and denial of passports. 
But even if the question -were open, the lack of any merit to 
appellant’s position is demonstrated by the history and reason¬ 
ing underlying these decisions. 

(i) As this Court has recently noted, “the issuance of pass¬ 
ports throughout our history has been left to the judgment of 
the Secretary of State under Presidential regulation * * # 
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Shachtman v. Dulles, — U. S. App. D. C. —, 225 F. 2d 938 at 942. 
From the early days of the Government through the middle 
of the 19th Century, the Secretary of State issued passports 
without congressional authorization, in the exercise of execu¬ 
tive authority derived from the President in the field of foreign 
affairs. 25 During that period, however, State and other Federal 
officials assumed the authority to issue certificates of citizen¬ 
ship and documents in the nature of letters of introduction 
requesting treatment according to the usages of international 
law from foreign officials. 20 In order to prohibit this practice 
by anyone other than the Secretary of State, Congress in 1856 
passed an act which is now found in substantially its original 
form in 22 U. S. C. 211a (Act of August 18, 1856, 11 Stat. 60). 
As codified, that section provides as follows: 

Section 211a. Authority to grant, issue and verify 
passports. The Secretary of State may grant and i&sue 
passports, and cause passports to be granted, issued, and 
verified in foreign countries by diplomatic representa¬ 
tives of the United States, and by such consul generals, 
consuls, or vice consuls when in charge, as the Secretary 
of State may designate, and by the chief or other execu¬ 
tive officer of the insular possessions of the United 
States, under such rules as the President shall designate 
and prescribe for and on behalf of the United States, 
and no other person shall grant, issue, or verify such 
passports. [Emphasis supplied]. 

i 

In the light of the broad language of this statute, there is no 
occasion here to determine whether the President’s plenary 
executive power over foreign affairs in itself furnishes suffi¬ 
cient authority to the Secretary to deny passports to American 
citizens in accordance with reasonable standards prescribed 
by him. Xor is there any occasion here to determine whether 

Congress can constitutionally limit the executive power in 

— 

“Stuart, Safeguarding the State through Passport Control, 12 Dept, of 
State Bull. 10G6 (1945) ; Dept, of State, The American Passport, 77 (189S). 

“Dept, of State, The American Passport, 36—12 (1898); Borcliard, The 
Diplomatic Protection of Citizens Abroad, 496 (1915) ; 3 Moore, Inter¬ 
national Laic Digest, 862, ct seq. (190G). j 
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this area, since the terms of Section 211a do not purport to 
narrow the scope of that power. 

As appellant reads Section 211a, it merely authorizes the 
President to prescribe procedural regulations for the Secretary’s 
guidance in the processing of applications and implicitly re¬ 
quires the Secretary to grant passports to all citizens. But 
Section 211a does not so state. To the contrary, it provides 
that the Secretary “may” issue passports, not that he “shall” 
issue them, and that he “may” do so under “such rules as the 
President shall designate and prescribe.” If Congress had 
contemplated merely the issuance of procedural rules for the 
ministerial processing of applications, it is hardly likely that 
it would have vested that function in the Chief Executive 
himself. Moreover, it is not lightly to be assumed that Con¬ 
gress would have enacted legislation in derogation of the 
Executive Branch’s traditional discretionary power in the field 
of passports without having expressed its purpose to do so in 
plain and unmistakable language. It must be concluded, 
therefore, that, at the very least, some measure of discretion 
is conferred upon the Secretary by Section 211a and that the 
President is authorized to establish substantive regulations 
reasonably restricting the exercise of the passport powder. 

(ii) In rebuttal, appellant argues that- if Section 211a is 
not given the extremely narrow construction for which he 
contends, it would be unconstitutional as an invalid delegation 
of legislative power for want of adequate standards of delega¬ 
tion. The short answer is that the Constitution vests primary 
responsibility for the conduct of foreign relations in the Execu¬ 
tive Branch and that the issuance of passports pursuant to that 
responsibility is an executive rather than legislative function. 27 

51 As this Court pointed out in Communist Party of flic United States v. 
Subversive Aetit'ities Control Board . — U. S. App. D. C. —. 223 F. 2d ."31, 555. 
556, “* * * whatever else a passport may validly do, it serves the purposes 
enumerated by Ilackworth [3 Haekworth. Digest of International Law 
c. 10, §250 (1042)]”. viz., it "indicates that it is the right of the hearer to 
receive the protection and good offices of American diplomatic and consular 
officers abroad and requests on the part of the Government of the United 
States that the officials of foreign governments permit the bearer to travel 
or sojourn in their territories and in case of need to save him all lawful 
aid and protection.” And. in Shaehtman v. Dulles, — U. S. App. D. C. —, 
225 F. 2d 938. 940, while noting "that the issuance of a passport is not a 
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Accordingly, when Congress enacts a statute which broadly 
confirms that responsibility, it is no sense abdicating or dele¬ 
gating purely legislative duties. Cf. Cole v. Young, — U. S. 
App. D. C. —, 226 F. 2d 337. As the Supreme Court pointed 
out in United States v. Curtiss-Wright Export Corp., 299 U. S. 
304, 319-322: 

It is important to bear in mind that we are here deal¬ 
ing not alone with an authority vested in the President 
by an exertion of legislative power, but with such an 
authority plus the very delicate, plenary and exclusive 
power of the President as the sole organ of the federal 
government in the field of international relations—a 
power which does not require as a basis for its exercise 
an act of Congress, but which, of course, like every 
other governmental power, must be exercised in 
subordination to the applicable provisions of the 
Constitution. 

i 

* * # * * 

When the President is to be authorized by legislator 
to act in respect of a matter intended to affect a 
situation in foreign territory, the legislature properly 
bears in mind the important consideration that the 
form of the President’s action—or, indeed, whether he 
shall act at all—may well depend, among other things, 
upon the nature of the confidential information which 
he has or may thereafter receive, or upon the effect which 
his action may have upon our foreign relations. This 
consideration, in connection with what we have already 
said on the subject, discloses the unwisdom of requiring 
Congress in this field of governmental power to lay 
down narrowly defined standards by which the Presi¬ 
dent is to be governed. * * * 

purely political matter,” the Court took pains to explain that "we do not 
suggest that a passport is no longer a political document, or that its issuance 
is not allied to, and at times a part of, the conduct of foreign affairs, see 
Communist Party v. .Subversive Activities Control Hoard , — U. S. App. 
D. C. —. — F. 2d —: but only that it is not merely of this character.” 
[Emphasis added.] 
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It should also be observed that no problem of unlawful dele¬ 
gation is presented by the redelegation to the Secretary of 
State of the President’s power under Section 211a to prescribe 
passport regulations. The President’s action was unquestion¬ 
ably authorized by the well-settled rule that the President, 
as Chief of the Executive Branch, may speak and act through 
his department heads and that they may act for him even 
though the authority exercised has been committed by Con¬ 
gress specifically to the President. Cf. Knauff v. Shaughnessy, 
338 U. S. 537, 543; United States v. Eliason, 16 Pet. (U. S.) 
291; Hegler v. Faulkner , 153 U. S. 109; Wolsey v. Chapman, 
101 U. S. 755; Williams v. United States, 42 U. S. 290; Russell 
Co. v. United States, 261 U. S. 514; United States v. Walker 
River Irr. Dist., 104 F. 2d 334 (C. A. 9). See also. Cole v. 
Young, — U. S. App. D. C. —, 226 F. 2d 337 at 340, 341. 

(iii) As we have shown, the Secretary’s power to make reas¬ 
onable regulations governing and restricting the issuance of 
passports is rooted both in the historic exercise of this powder 
by the Executive Branch and in Section 211a. But, if some 
additional source of authority were needed, it is supplied by 
the travel control statutes which Congress has repeatedly 
enacted. 

Whatever the Secretary of State’s authority under the ex¬ 
ecutive power and Section 211a to use the passport as a means 
for reasonably controlling travel, its use to that end was little 
needed in the days when limited mobility coincided w r ith inter¬ 
national tranquillity. 28 With the entrance of the United States 
into World War I, however, the pressing need to control the 


** During the Civil War. however. Secretary of State William H. Seward 
issued an order prohibiting the departure from or entry into any port of 
the United States of any person who did not have a passport. A subsequent 
order prohibited the issuance of a passport to any citizen subject to military 
service, in the absence of the posting of a bond. Dept, of State, The 
American Passport, 49-54 (1S9S) ; 3 Moore, op. cit. supra, 1013-1022. Under 
these regulations, passports could be issued upon “satisfactory assurance” 
of the applicant’s “loyalty”. 3 Moore, op. cit. supra, 1017. And in an 
earlier crisis, Congress had imposed srovernmental restraint upon individual 
travel abroad in the Trading With the Enemy Act of 1815, 3 Stilt. 11)9, 
providing that no person regularly residing in the United States was to 
cross the frontier into enemy territory without a passport issued by the 
Secretary of State or the other executive officials designated in the statute. 
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travel of citizens in the interests of national defense and se¬ 
curity was readily recognized by Congress and given imple¬ 
mentation by the Act of May 22, 1918. 29 This Act was 
amended by the Act of June 21, 1941, 30 to permit its use during 
the then-existing emergency, as well as in wartime, and was 
reenacted in the codification of such laws as Section 215 of the 
Immigration and Nationality Act of 1952. 31 As presently 
codified in 8 U. S. C. 1185, the statute reads: 

Section 1185. Travel control of citizens or aliens 
during war or national emergency—Restrictions and 
prohibitions on aliens, (a) When the United States: is 
at war or during the existence of any national emergency 
proclaimed by the President, * * * and the President 
shall find that the interests of the United States require 
that the restrictions and prohibitions in addition to 
those provided otherwise than by this section be imposed 
upon the departure of persons from and their entry into 
the United States, and shall make public proclamation 
thereof, it shall, until otherwise ordered by the Presi¬ 
dent or the Congress, be unlawful— 

(1) [There follow restrictions enumerated (1) 
through (7) not here pertinent.] 

* * # * # 

(b) After such proclamation as is provided for in sub¬ 
section (a) of this section has been made and published 
and while such proclamation is in force, it shall, except 
as otherwise provided by the President, and subject to 
such limitations and exceptions as the President may 
authorize and prescribe, be unlawful for any citizen of 
the United States to depart from or enter, or attempt 
to depart from or enter, the United States unless he 
bears a valid passport. 

Congress thus authorized the President, in times of war or 
national emergency, to use the powers which were inherently 
his in the field of foreign affairs as Chief Executive and those 

”40 Stat. 559. 

*° 55 Stat. 252. 

" 60 Stat. 190. 
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which were the Secretary of State’s by virtue of section 211a 
as a means of controlling the travel of citizens. The language 
of the statute makes it plain that during such period this au¬ 
thorization becomes incorporated, in effect, into Section 211a 
itself. 

By Proclamation No. 3004, dated January 17, 1953, 32 the 
President made the foregoing provisions operative. Taking 
cognizance of the existing state of emergency, 33 he found and 
proclaimed that “the interests of the United States” required 
additional restrictions and ordered that the “departure and 
entry of citizens and nationals of the United States from and 
into the United States * * * shall be subject to the regula¬ 
tions prescribed by the Secretary of State and published as 
sections 53.1 to 53.9, inclusive, of Title 22 of the Code of Fed¬ 
eral Regulations.” which regulations were incorporated into 
and made a part of the Proclamation. 34 

The regulations of the Secretary inter alia prohibit the de¬ 
parture of citizens from this country without a passport (22 
CFR 53.1), subject to certain exceptions. Among these ex¬ 
ceptions is the provision that no passport shall be required for 
travel to other countries in the Western Hemisphere (22 CFR 
53.2), which itself is subject to the further exception that the 
Secretary of State may prevent the departure of any citizen 
unless he bears a passport, “notwithstanding the fact that he 
may be destined for or arriving from a place outside * * * the 
United States for which a valid passport is not required under 
the regulations * * *” (22 CFR 53.5). 

Appellant concedes the validity, force, and effectiveness of 
these provisions insofar as they in fact preclude his departure 
from the United States without a passport. Indeed, he must, 
unless he wishes to challenge the basic holding in Shachtman v. 
Dulles , supra, that today a passport “is essential to the lawful 
departure of an American citizen for Europe” and that the 
“Regulations now in effect and authorized by Congress so 


K 67 Stat. c3l. 

“As proclaimed in Proclamation No. 2914, dated December 16, 1950, 
64 Stat. A454. 

M The Proclamation further directed “all departments and agencies of 
the Government** to assist the Secretary of State in carrying out its 
provisions. 
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provide”. 225 F. 2d at 940, 941. What appellant contends is 
that Section 1185 merely authorizes the Executive Branch to 
set blanket area restrictions applicable to all citizens, such as 
those contained in 22 CFR 53.1, prohibiting travel to certain 
areas without a valid passport, but that the Secretary must 
then perforce grant a passport to any and all citizens who 
apply (Br. 55, 56). | 

This view is a logical non sequitur. It needs no argument to 
demonstrate that a system designed to control the travel of 
citizens, which precludes travel to certain areas without a 
passport but requires the issuance of passports to the entire 
class of persons to whom passports may be issued, is not control 
at all. Moreover, appellant’s thesis is refuted by the legisla¬ 
tive history, which demonstrates that Congress intended pre¬ 
cisely what appellant challenges—procedures which permit 
“the prohibition of an individual citizen’s departure for coun¬ 
tries to which all other citizens may go without a passport” 
(Br. 55). 

The 1952 Congressional materials shed little light on the 
purpose of Section 1185 other than the fact that Congress in¬ 
tended to reenact and codify the 1918 Act, as amended, j so 
as to make its provisions applicable in time of any national 
emergency as well as war. It may safely be assumed, there¬ 
fore, that the statutory purpose of Section 1185 is identical to 
that of the earlier Act. Turning then to the legislative his¬ 
tory of the 1918 Act, we find that the House Foreign Affairs 
Committee explained the purpose of the Act as follows 
(H. Rep. No. 485, 65th Cong., 2d Sess., pp. 2-3): 

The bill is intended to stop an important gap in the 
war legislation * * *. That some supervision of travel 
by .American citizens is essential appeared from state¬ 
ments made before the committee at the hearing upon 
the bill. One case was mentioned of a United States 
citizen who recently returned from Europe after having, 
to the knowledge of our Government, done work in a 
neutral country for the German Government. There 
was strong suspicion that he came to the United States 
for no proper purpose. Nevertheless not only was it 
impossible to exclude him but it would now be impos¬ 
sible to prevent him from leaving the country if he saw 



fit to do so. The known facts in his case are not suffi¬ 
cient to warrant the institution of criminal prosecution, 
and in any event the difficulty of securing legal evidence 
from the place of his activities in Europe may easily be 
imagined. 

It is essential to meet the situation that the Execu¬ 
tive should have wade discretion and wide authority of 
action. No one can foresee the different means which 
may be adopted by hostile nations to secure military 
information or spread propaganda and discontent. * * * 

The committee was informed by representatives of 
the executive departments that the need for prompt 
legislation of the character suggested is most pressing. 
There have recently been numerous suspicious depart¬ 
ures for Cuba which it was impossible to prevent. Other 
individual cases of entry and departure at various points 
have excited the greatest anxiety. This is particularly 
true in respect of the Mexican border, passage across 
which cannot legally be restricted for many types of 
persons reasonably suspected of aiding Germany’s 
purposes. [Emphasis supplied.] 

In the light of these statements, it would appear that the 
1918 Act was intended, at the very least, to empower the Ex¬ 
ecutive Branch to restrain the departure of individual citizens 
suspected of being engaged in activities of a subversive 
nature. 35 This conclusion is confirmed by the legislative back¬ 
ground of the 1941 Amendment to that- Act. To quote the 
pertinent Senate Report (S. Rep. No. 444, 77th Cong., 1st 
Sess., pp. 1-2): 

* * * Since the outbreak of the present war it has 
come to the attention of the Department of State and 
of other executive departments that there are many 
persons in and outside of the United States who are 
directly engaged in espionage and subversive activities 


“The ISIS Act was made operative by Presidential Proclamation of 
August S, 191S, which provided as follows (40 Stat. 1S29. 1S31) : 

No citizen of the United States shall receive a passport entitling 
him to leave the United States, unless it shall affirmatively appear 
that there are adequate reasons for such departure or entry and that 
such departure or entry is not prejudicial to the interest of the United 
States. 
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in the interests of foreign governments, and others who 
are engaged in activities inimical to the best interests 
of the United States, who desire to travel from time to 
time between the United States and foreign countries 
in connection with their activities, as well as others who 
desire to leave the United States for the purpose of 
evading justice. 

During the last war, when it is believed a lesser num¬ 
ber of persons were engaged in espionage and subversive 
activities in the United States than is now the icase, 
notwithstanding the fact that the United States i$ not 
at war, it was found desirable to enact legislation to 
provide for the regulation of travel to and from the 
United States on the part of all persons, citizens as well 
as aliens. The situation existing throughout the world 
and the necessity of promoting as far as possible the 
national defense justify, it is believed, the enactment 
of legislation providing for centralization of control over 
the entry into and departure from the United States of 
persons of all classes. 

Reading Section 11S5 in the context of these declarations of 
Congressional policy, there can be no question of the Secre¬ 
tary’s statutory power to prescribe reasonable regulations gov¬ 
erning and restricting the issuance of passports. j 

(iv) Appellant further argues that even if the Secretary is 
authorized to exercise his discretion in the issuance of passports, 
the Secretary exceeded the bounds of his authority under 1 the 
Constitution in establishing the criteria set forth in Section 
51.135 of the Regulations. 36 Although appellant’s attack is a 
broadside volley at the entire Section, we need here concern 
ourselves only with that portion of Section 51.135 (a) which 
requires withholding of passport facilities from “persons who 
are members of the Communist Party,” since that standard 

was a basis for the tentative denial of appellant’s application 

. 

*As noted earlier, footnote 19, supra, p. 25, appellant is in no position 
to challenge the constitutionality of the passport statutes themselves, 
since he did not request that a three-judge court be convened. It should 
be observed, however, that the power of Congress to control the movements 
of citizens during wartime is clear. Cf. Hirabayaslii v. United States, 
320 U. S. SI, 92; Korcmatsu v. United States, 323 U. S. 214, 217-218. 


i 

i 
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and a matter concerning which appellant refused to submit 
information in the form of an affidavit as requested. Accord¬ 
ingly, if that standard alone is valid, it furnishes sufficient 
basis for the denial of appellant’s application for a passport, 
regardless of the validity vel non of the other standards. 37 

As we pointed out above, p. 34, this Court has already 
ruled on precisely this question in Communist Party of the 
United States v. Subversive Activities Control Board, — U. S. 
App. D. C. —, 223 F. 2d 531 at 555, stating that: 

* * * Only rudimentary reasoning is necessary to a 
conclusion that the Government may validly decline to 
confer its diplomatic protection upon, and to request 
foreign governments to give aid and protection to, a 
member of an organization operating primarily to 
achieve the objectives of a world movement such as the 
Communist movement is defined to be in the statute. 
Surely a government owes no duty of protection to 
those who, dominated by a foreign organization, seek 
its overthrow. 38 

In our view, the conclusion reached by the Court in that 
case is inescapable and does not warrant detailed discussion. 
It is fully in accord with the numerous decisions of the Supreme 
Court which have upheld the validity of a variety of compa¬ 
rable controls and sanctions which have been imposed upon 
members of the Communist Party to safeguard the national 

"Appellant argues that, even if otherwise lawful, Section 51.135 is invalid 
because it was promulgated in violation of Section 4 of the Administrative 
Procedure Act (5 U. S. C. 1003), which requires notice and public-hearings 
for rule making. Appellant relies heavily on an explanatory statement in 
the Senate Judiciary Committee Print of June 1945 (Sen. Doc. No. 24S, 
70th Cong., 2d Sess., p. 12), rejecting the suggestion that the phrase “foreign 
affairs functions” be defined to include passport functions. But what 
the Committee’s statement is primarily directed to is the publication re¬ 
quirement of Section 3 of the Act (5 U. S. C. 1002) and not Section 4. 
Further, as we show, supra, footnote 27. the issuance of passports is in 
fact a foreign affairs function. Hence, it is excluded by the introductory 
clause of Section 4, which states that it shall not apply “to the extent” 
there is involved “any” foreign affairs function. See Attorney General's 
Manual on the Administrative Procedure Act, p. 27. 

38 It may also he observed that it is a matter of judicial record that 
Communists have made fraudulent use of passports in the past. Broicdcnr 
v. United States, 312 U. S. 335. 
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security. Cf. Dennis v. United States, 341 U. S. 494; Ameri¬ 
can Communications Ass’n. v. Douds, 339 U. S. 382; Galvan v. 
Press, 347 U. S. 522; Gamer v. Board of Public Works of Los 
Angeles, 341 U. S. 716; Carlson v. Landon, 342 U. S. 524, 535, 
536; Harisiades v. Shaughnessy, 342 U. S'. 580, 591. 39 

(b) What we have said thus far establishes that the Secre¬ 
tary of State may validly provide for the mandatory denial of 
passport facilities to an applicant who is a member of the Com¬ 
munist Party. That being the case, any argument directed 
against the validity of Section 51.142 of the Passport Regula¬ 
tions, requiring “if it be deemed necessary” that the applicant 
“as a part of his application, * * * subscribe, under oath or 
affirmation, to a statement with respect to present or past 
membership in the Communist Party,” is wholly drained of 
its substance. For if such membership is a sufficient ground 
for denial, it is manifestly an appropriate subject for inquiry, 
whether it be in the application itself or in the course of admin¬ 
istrative proceedings. It must be equally true that appellee 
may lawfully consider as incomplete and refuse to give further 
consideration to any application which, after an appropriate 
request directed to the applicant, fails to include such ba$ic 
information. 

Under the provisions of Section 51.142 and pursuant to the 
requests of the Passport Office, appellant could have complied 
with the requirement of an oath or affirmation in any one of 
three ways, depending on the actual facts as to his membership 
or non-membership in the Communist Party. (1) He could 
have filed an affidavit asserting that he was a member of the 

89 In addition to his argument that Section 51.135 of the Passport Regu¬ 
lations is unconstitutional, appellant also contends that the section is 
invalid in that it conflicts with and ’‘anticipates” the passport provisions 
of Section 6 of the Internal Security Act of 1950 ( 64 Stat. 993, 50 U. S. C. 
7S5), which have not yet gone into effect since no organization has finally 
been ordered by the courts to register under that Act. In effect, appellant’s 
argument is that the Internal Security Act occupies the field and that it 
deprived the Secretary of whatever discretion he might earlier have pos¬ 
sessed. But appellant points to no express language in the Act or to 
anything in the legislative history thereof which substantiates his assertion. 
In fact, it was generally recognized during the debates that the Secretary 
of State already had the power to, and could, in his discretion, deny pass¬ 
ports to Communists. See 96 Cong. Ree. 13755-13757, 14538, 14599-14600; 
see also Veto Message of President Truman, 96 Cong. Rec. 15629, 15631. i 


i 
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Communist Party. In such event his passport application 
would have been finally denied without further proceedings 
and his administrative remedies would thus have been ex¬ 
hausted. (2) He could have filed an affidavit asserting that 
he is not now and has not been in the past a member of the 
Communist Party. In such event this information would 
have been considered with and balanced against the contrary 
information indicated in the letters to appellant and in the 
affidavit of Miss Knight. (3) Pie could have filed an affidavit 
stating that he was not then a member of the Communist 
Party but that he had been a member in the past, briefly out¬ 
lining the history of such membership. This information 
would, as in the case of total denial of present and past mem¬ 
bership, have been taken into consideration and weighed along 
with the other evidence available to the Department of State. 

These three alternatives help to point up the exact nature 
of the statement required by Section 51.142. That section calls 
for a factual statement concerning membership status. It does 
not prescribe a set form which all applicants must sign on pain 
of denial of the application, but instead leaves it to the appli¬ 
cant to fill in its substance according to the facts of his in¬ 
dividual case. True, one who is a present member of the 
Communist Party cannot write and sign a truthful affidavit 
and still hope to be issued a passport, and hence must either 
(a) sign and submit a statement that he is not a Communist 
Party member and thus perjure himself, or (b) abandon his at¬ 
tempts to secure a passport. But this was precisely the case in 
all of the recent cases in which the Supreme Court has upheld 
the principle that if a substantive criterion such as member¬ 
ship in the Communist Party is a valid ground for denial of a 
right or privilege, then applicants for and indeed holders of 
such rights or privileges can be required to state, even in the 
form of a prescribed oath, whether or not that criterion is appli¬ 
cable to them. American Communications Association v. 
Douds, 339 U. S. 3S2; Gamer v. Board of Public Works of Los 
Angeles, 341 U. S. 716; Gerende v. Board of Supervisors, 341 
U. S. 56.‘ u 


<0 This principle was {riven sharpened definition in Wicninn v. Updcpraff, 
344 U. S. 1S3, wherein the Court struck down a “loyalty oath” for state 
employees, not because it was an “oath” provision, but solely because the 
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The situation is different with respect to past membership 
in the Communist Party. A past member may write and sign 
an affidavit fully setting forth the circumstances of such past 
membership and still hope to be issued a passport. No auto¬ 
matic denial of the application on the basis of past membership 
alone is provided for in the regulations. The mandate of 
Section 51.142 thus contains none of the aspects of an ex post 
facto law or a bill of attainder which the Supreme Court found 
to be present in the cases relied upon by appellant. Pierce v. 
Carskadon, S3 U. S. 234; Ex parte Garland, 4 Wall. (U|. S.) 
333; Cummings v. Missouri, 4 Wall. (U. S.) 277. Since appli¬ 
cants are not faced with the dilemma of either concealing past 
activity or being denied a passport, Section 51.142 does not, 
“under the form of creating a qualification or attaching a con¬ 
dition, * * * in effect inflict a punishment for a past act which 
was not punishable at the time it was committed,” or create a 
“deprivation without any of the ordinary forms and guards 
provided for the security of the citizen in the administration 
of justice by the established tribunals.” Cummings v. Mis¬ 
souri, supra, at 319, 325. 

In short, in requiring a statement concerning present or past 
membership in the Communist Party, even though it is to be 
given “under oath or affirmation,” appellee is requiring neither 
a “test oath” nor an “expurgatory oath,” as appellant attempts 
to label such statement. Inquiry is not into beliefs but into 
activities, and as we have demonstrated, supra, pp. 44-45, such 
inquiry has been repeatedly held valid. j 

B. Appellant’s failure to execute the affidavit requested of him by the 

Passport Office is a procedural bar to the maintenance of this action 

In Part II A 1 of this brief, supra, pp. 30-33. we pointed out 
that 2S U. S. C. 213 prohibits the issuance of a passport to any 
applicant until he has submitted a verified application con¬ 
taining a true recital of every fact which may be required by 
the regulations, and that the regulations require, if deemed 
necessary, that- an applicant shall submit, as part of his appli¬ 
cation, an affidavit with respect to present or past membership 

for 


i 


i 


content of the oath referred to activity which was not a valid basis 
excluding persons from public employment. Ibid at 100. 
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in the Communist Party. In Part II A 2, supra, pp. 33-47, we 
demonstrated that the affidavit requirement is valid. Since, 
as shown by the Counterstatement, supra, pp. 3-6, appellant 
has consistently refused to execute such an affidavit, he is not 
entitled to a passport under the plain terms of the Passport 
Act. 

Even if the statute were not explicit on this point, the same 
result would follow. Both law and reason require one who 
applies to duly constituted authorities for a license, permit or 
other authorization for the exercise of a right or privilege, to 
comply with the basic procedural requirements of the statute, 
ordinance or regulation under which the license or permit is 
sought.' 11 This principle is so self-evident that few applicants 
in any field have contested it and few courts have been called 
upon to make an affirmative statement of the rule. Two state 
court cases are, however, illustrative. In Cohen v. Thomp¬ 
son, 101 X. J. Law 503. 129 Atl. 700. the Supreme Court of 
New Jersey, although holding that a license to operate a public 
eating place is “a right belonging to the applicant when he com¬ 
plies with the applicable laws and ordinances” (129 Atl. at 701, 
702. emphasis supplied), refused to issue a writ of mandamus 
to compel the issuance of a permit where it appeared that the 
applicant had not complied with the ordinance in failing to 
file a plan of the structure indicating the proposed plumbing 
and drainage facilities. And in Cloverleaj Trailer Sales Co. v. 
Borough of Pleasant Hills, 336 Pa. 116. 76 A. 2d 872. the Su¬ 
preme Court of Pennsylvania refused to compel the issuance 
of a permit for operation and maintenance of a trailer camp 
on similar grounds. There the ordinance required that any¬ 
one filing an application for such a permit “shall file therewith 
a copy of the plan of the proposed camp * * *” (76 A. 2d at 
874). The applicant’s failure to file such a plan was held to 
preclude the intervention of the court. 


41 “The procedure prescribed by the statute or ordinance for the granting 
of licenses must be followed by applicant. Accordingly, where the statute 
or ordinance provides that applicant shall tile a written application in a 
prescribed form which sets forth certain information, * * * such statute 
or ordinance must be complied with in order to entitle applicant to a 
license.” -VI C. J. S., Licenses. Section 30, pp. G36-C37. 
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So here, appellant’s failure to file the oath or affirmation 
required by the statute and regulations precludes the relief 
here sought since his failure to fulfill the preliminary require¬ 
ments has rendered his application incomplete. Appellant 
is consequently in no position to demand either a passport or 
the due process hearing which might arguendo be owing to 
some hypothetical applicant who does comply with the re¬ 
quirements of the regulations. 

C. In refusing to file the requested affidavit, appellee failed to meet his 
burden of showing prima facie entitlement to a passport and failed to 
make the full and fair disclosure required of him 

1. Inherent in the requirement that an applicant for a 
license or permit comply with established procedural require¬ 
ments with respect to applications is the rule that the burden 
rests upon the applicant to establish, as a substantive matter, 
his prima facie eligibility for the authorization sought; corollary 
to this burden is the duty of the applicant to make a full and 
fair disclosure of all facts which are material and relevant to 
the determination of the eligibility. It is difficult to conceive 
of a situation requiring a license or permit which does not 
place upon the applicant the burden of showing prima facie 
eligibility under proper regulations, or which permits the appli¬ 
cant to conceal information properly deemed relevant to the 
question of entitlement. 

This Court has long recognized these fundamental principles. 
A recent example is this Court’s decision in Brooks v. Laws, 
92 U. S. App. D. C. 366, 20S F. 2d 18. There, Brooks sought 
to compel the District Court for the District of Columbia to 
admit him to practice after that court had, on the recommen¬ 
dation of its Committee on Admissions and Grievances, denied 
his application. In denying leave to file a complaint in the 
Court of Appeals, this Court declared that one who fails to 
meet his burden of bringing himself within the class of those 
entitled to the right or privilege sought is not only not entitled 
to the right or privilege, but is not entitled to a hearing on the 
question of his eligibility (208 F. 2d at 29): 

Brooks complains that he was not given a hearing 
before the District Court. He cites Goldsmith v. U.'S. 
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Board of Tax Appeals in support of this position. But 
we think that opinion is contrary to his contentions 
* * *. In the first place the Court carefully defined the 
right to a hearing upon an application for admission 
in these words: 

“We think that the petitioner having shown by his 
application that, being a citizen of the United States 
and a certified public accountant under the laws of a 
State, he was within the class of those entitled to be 
admitted to practice under the Board’s rules, he should 
not have been rejected upon charges of his unfitness 
without giving him an opportunity by notice for hear¬ 
ing and answer.” 

What Goldsmith showed, and what the Court de¬ 
scribed as the prerequisite to the right to hearing. Brooks 
did not show. Brooks did not show by his application 
that he was within the class of those entitled to be 
admitted under the court's rules . [Emphasis sup¬ 
plied.] 42 

This Court has reached the same result in other areas. In 
Great Western Broadcasting Ass’n v. Federal Communications 
Com’n, 68 App. D. C. 119, 94 F. 2d 244, the applicant sought 
authority to erect two broadcasting stations. 43 One of the 
grounds for the Commission’s denial of the applications was 
that the applicant “failed to furnish all the information called 
for by the questions contained in the applications * * * ” 
(94 F. 2d at 246). Speaking for this Court, Chief Judge 
Groner pointed out that (94 F. 2d at 246): 

Undoubtedly the act contemplates that the applicant 
for a license shall establish those qualifications for the 


43 That an applicant for admission to the bar must submit his own evi¬ 
dence of eligibility is also borne but by the state court decisions, which are 
uniformly to the effect that the lawyer applicant must submit prima facie 
evidence of trood character, and must fully disclose any charges that have 
ever been preferred against him. Spears v. State Bar of California, I’ll 
Cal. 1S3, 2114 I’ac. 01*7. and cases cited: liosencranz v. Titlrinyton, 193 Ind. 
472. 141 N. E. 58. 28 A. L. It. 1130. 

"The applicable statute. 47 C. S. C. 309 (a), provides: “If upon examina¬ 
tion of any application [for a station license] the Commission shall find 
that public interest, convenience, and necessity would be served by the 
granting thereof, it shall yrant such application.” 
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license which would make its grant serve the public 
interest, and this necessarily presupposes a frank, can¬ 
did, and honest disclosure of the facts as to its qualifica¬ 
tions deemed by the commission essential to enable the 
commission to act within its powers. * * * 

i 

> Cf. Middlesboro Liquor & Wine Co. v. Berkshire, 77 U. S. App. 
D. C. 88,133 F. 2d 39. 

The Court of Appeals for the Ninth Circuit has similiarly 
ruled in Pacific Power & Light Co. v. Federal Power Com’n, 
11 IF. 2d 1014, aff’d 307 U. S. 156, a case involving an applica¬ 
tion for Federal Power Commission approval of a proposed 
consolidation as “consistent with the public interest * * 44 

The court rejected the Commission’s view that the statute con¬ 
templated an affirmative finding by the Commission that a 
proposed merger would result in a “substantial advantage Or 
benefit to the public * * *” (id. at 1016), holding that the act 
- required no more than a showing by the applicant that the 
merger would not result in detriment to the public. Of sig¬ 
nificance here, the court recognized “the existence of a sub¬ 
stantive right to have the Commission’s approval upon the 
making of the statutory showing” (Id. at 1017), but ruled that 
(ibid): 

The Commission properly requires applicants to make 
a full disclosure of all material facts. The burden is 
on them of showing affirmatively that the acquisition or 
merger is consistent with the public interest. * * * 

i 

See also to the same effect, Eschbach v. Contractors, Pacific 
Naval Air Bases, 181 F. 2d 860, 864 (C. A. 7); Evans v. United 
States, 65 F. Supp. 183 (three-judge district court), affirmed, 
329 U. S. 668; Alton Railroad Co. v. United States, 315 U. S. 
15, 25; Irvin v. Hobby, 131 F. Supp. 851, 865 (N. D. Iowa);; 
Norment v. Hobby, 124 F. Supp. 489 (D. Ala.). 


**The applicable statute, 16 U. S. C. S24b (a), provides, “No public utility 
shall * * * consolidate [its] facilities * * * with those of any other person 
* * * without first having secured an order of the Commission author¬ 
izing it to do so. * * * [I]f the Commission finds that the proposed * * * 
consolidation * * * will be consistent with the public interest, it shall 
approve the same.” | 
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2. Applying these principles to the case at bar, appellant 
has patently failed both to meet his initial burden of proof and 
to make the full disclosure required of him. Since one of 
the basic requirements of applicants for passports is present 
non-membership in the Communist Party (22 CFR, 1954 
Supp., 51.135), an applicant cannot be said to have established 
a prima facie case of eligibility unless he has asserted such non¬ 
membership either in the initial application or in a subse¬ 
quent affidavit which, under the regulations, becomes a part 
of the initial application. Similarly, the answer to the ques¬ 
tion whether appellant was a member of the Communist Party 
in the past is an extremely important and obviously relevant 
item of information to be considered in deciding whether he 
falls within any one of the categories of Section 51.135 of the 
Regulations. Cf. United States v. Eisler, 75 F. Supp. 640, 
644. 646 (D. D. C.), aff’d, S4 U. S. App. D. C. 404,176 F. 2d 21, 
certiorari denied, 337 U. S. 958. Under the regulations, ap¬ 
pellant was under a duty to supply this basic information, and 
he was requested to do so on numerous occasions (see supra, 
pp. 3-6). Appellant could properly have complied with these 
requests by following any one of three courses: by denying 
both present and past Party membership; by admitting pres¬ 
ent membership; or by denying present Party membership 
but admitting past membership. Had he followed any one of 
these courses, appellant would have made the full disclosure 
required of him and would have either sustained, or demon¬ 
strated his inability to sustain, the burden of showing that, 
substantively, he falls within the class of those entitled to 
passport facilities. In refusing to follow any of these courses, 
appellant is not only not entitled to a passport but is not en¬ 
titled to be considered a bona fide “applicant” clothed with the 
rights and privileges accorded to such persons. 

Appellant’s status here is thus no higher than that of the 
applicant in Brooks v. Laws , supra. Appellant’s failure to 
“show by his application that he was within the class of those 
entitled” therefore precludes not only the granting of the right 
or privilege here sought but a hearing on the question of en¬ 
titlement as well. Having failed to establish “the prerequisite 
to the right to [the] hearing” (208 F. 2d at 29) which he claims 
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is his due, and the unavailability of which he asserts as a basis 
for foregoing the exhaustion of the administrative remedies 
available, appellant may not now complain in this Court. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the judgment below should be affirmed. 

i 

; 

Leo A. Rover, 

United States Attorney , 

Paul A. Sweeney, 

Benjamin Forman, 

B. Jenkins Middleton, 

Attorneys, Department of Justice « 
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APPENDIX 

1. Section 215 of the Immigration and Nationality Act of 
1952, 8 U. S. C. 1185, is as follows in pertinent part: 

§ 11S5. Travel control of citizens and aliens dur¬ 
ing war or national emergency—Restrictions and pro¬ 
hibitions on aliens. 

(a) When the United States is at war or during the 
existence of any national emergency proclaimed by 
the President, * * * and the President shall find that 
the interests of the United States require that restric¬ 
tions and prohibitions in addition to those provided 
otherwise than by this section be imposed upon the 
departure of persons from and their entry into the 
United States, and shall make public proclamation 
thereof, it shall, until otherwise ordered by the Presi¬ 
dent or the Congress, be unlawful— 

(1) [There follow restrictions enumerated (1) 
through (7) not here pertinent.] 

*#♦**♦* 

(b) After such proclamation as is provided for in 
subsection (a) of this section has been made and pub¬ 
lished and while such proclamation is in force, it shall, 
except as otherwise provided by the President, and 
subject to such limitations and exceptions as the Presi¬ 
dent may authorize and prescribe, be unlawful for any 
citizen of the United States to depart from or enter, or 
attempt to depart from or enter, the United States 
unless he bears a valid passport. 

2. The pertinent sections of Title 22 of the United States 
Code are as follows: 

§ 211a. Authority to grant, issue and verify passports. 

The Secretary of State may grant and issue passports, 
and cause passports to be granted, issued, and verified in 


( 54 ) 
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foreign countries by diplomatic representatives of the 
United States, and by such consul generals, consuls, or 
vice consuls when in charge, as the Secretary of State 
may designate, and by the chief or other executive of¬ 
ficer of the insular possessions of the United States, 
under such rules as the President shall designate and 
prescribe for and on behalf of the United States, and no 
other person shall grant, issue, or verify such passports. 

§ 212. Who entitled to passport . 

No passport shall be granted or issued to or Veri¬ 
fied for any other persons than those owing allegiance, 
whether citizens or not, to the United States. 

§ 213. Application for passport; fees for taking. 


Before a passport is issued to any person by or under 
authority of the United States such person shall sub¬ 
scribe to and submit a written application duly verified 
by his oath before a person authorized and empowered 
to administer oaths, which said application shall contain 
a true recital of each and every matter of fact which may 
be required by law or by any rules authorized by law to 
be stated as a prerequisite to the issuance of any such 
passport. 

3. The pertinent sections of Executive Order 7856, 3 F. R. 
799, as found in Part 51 of Title 22 of the Code of Federal 
Regulations, are as follows: 


§ 51.14. Contents of Applications. 
U. S. C. 213, supra.] 


[Identical to 22 


§ 51.74. Affidavits. 

Any affidavit which may be required under the rules 
in this part or shall be submitted in support of an ap¬ 
plication for a passport or the renewal, extension, or 
amendment of a passport shall be considered as, and 
become, a part of the application. j 

§ 51.75. Refusal to issue passport. 

The Secretary of State is authorized in his discretion 
to refuse to issue a passport, to restrict a passport for use 
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only in certain countries, to restrict it against use in 
certain countries, to withdraw or cancel a passport al¬ 
ready issued, and to withdraw a passport for the purpose 
of restricting its validity or use in certain countries. 

§ 51.77. Secretary of State authorized to make passport 
regulations. 

The Secretary of State is authorized to make regula¬ 
tions on the subject of issuing, renewing, extending, 
amending, restricting, or withdrawing passports addi¬ 
tional to the rules in this part and not inconsistent 
therewith. 

4. The pertinent portions of the Regulations of the Secre¬ 
tary of State, as found in Title 22 of the Code of Federal 
Regulations, are as follows: 

(a) Part 51 of Title 22: 

§ 51.134 Applications to he made out completely 
on most recent forms. Application for passports should 
be made on the most recent form or forms prepared by 
the Department of State and should contain complete 
information called for in such form or forms. 

(b) Part 51 of Title 22, 1954 Supplement: 

§ 51.135. Limitations on issuance of passports to per¬ 
sons supporting Communist movement. 

In order to promote the national interest by assuring 
that persons who support the world Communist move¬ 
ment of which the Communist Party is an integral unit 
may not, through use of United States passports, further 
the purposes of that movement, no passport, except one 
limited for direct and immediate return to the United 
States, shall be issued to: 

(a) Persons who are members of the Communist 
Party or who have recently terminated such member¬ 
ship under such circumstances as to warrant the con¬ 
clusion—not otherwise rebutted by the evidence—that 
they continue to act in furtherance of the interests and 
under the discipline of the Community [sic] party; 

(b) Persons, regardless of the formal state of their 
affiliation with the Communist Party, who engage in 
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activities which support the Communist movement 
under such circumstances as to warrant the conclusion— 
not otherwise rebutted by the evidence—that they have 
engaged in such activities as a result of direction, dom¬ 
ination, or control exercised over them by the Commu¬ 
nist movement: 

7 i 

(c) Persons, regardless of the formal state of their 
affiliation with the Communist Party, as to whom there 
is reason to believe, on the balance of all the evidence, 
that they are going abroad to engage in activities which 
will advance the Communist movement for the purpose, 
knowingly and wilfully of advancing that movement. 

§ 51.136. Limitations on issuance of passports to per¬ 
sons likely to violate laws of the United States , 

In order to promote the national interest by assuring 
that the conduct of foreign relations shall be free from 
unlawful interference, no passport, except one limited 
for direct and immediate return to the United States, 
shall be issued to persons as to whom there is reason 
to believe, on the balance of all the evidence, that they 
are going abroad to engage in activities while abroad 
which would violate the laws of the United States, or 
which if carried on in the United States would violate 
such laws designed to protect the security of the United 
States. 

§ 51.137. Notification to persons whose passport appli¬ 
cation is tentatively disapproved . 

A person whose passport application is tentatively 
disapproved under the provisions of § 51.135 or § 51.136 
will be notified in writing of the tentative refusal, and 
of the reasons on which it is based, as specifically as in 
the judgment of the Department of State security con¬ 
siderations permit. He shall be entitled, upon request, 
and before such refusal becomes final, to present his case 
and all relevant information informally to the Passport 
Division. He shall be entitled to appear in person be¬ 
fore a hearing officer of the Passport Division, and to 
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be represented by counsel. He will, upon request, con¬ 
firm his oral statements in an affidavit for the record. 
After the applicant has presented his case, the Passport 
Division will review the record, and after consultation 
with other interested offices, advise the applicant of the 
decision. If the decision is adverse, such advice will 
be in writing and shall state the reasons on which the 
decision is based as specifically as within the judgment 
of the Department of State security limitations permit. 
Such advice shall also inform the applicant of his right 
to appeal under § 51.138. 

§ 51.13S. Appeal by passport applicant. 

In the event of a decision adverse to the applicant, 
he shall be entitled to appeal his case to the Board of 
Passport Appeals provided for in § 51.139. 

§ 51.139. Creation and junctions of Board of Passport 
Appeals. 

There is hereby established within the Department of 
State a Board of Passport Appeals, hereinafter referred 
to as the Board, composed of not less than three officers 
of the Department to be designated by the Secretary of 
State. The Board shall act on all appeals under 
§ 51.13S. The Board shall adopt and make public its 
own rules of procedure, to be approved by the Secre¬ 
tary, which shall provide that its duties in any case 
may be performed by a panel of not less than three mem¬ 
bers acting by majority determination. The rules shall 
accord applicant the right to a hearing and to be repre¬ 
sented by counsel, and shall accord applicant and each 
witness the right to inspect the transcript of his own 
testimony. 

§ 51.140. Duty of Board to advise Secretary of State 
on action for disposition of appealed cases. 

It shall be the duty of the Board, on all the evidence, 
to advise the Secretary of the action it finds necessary 
and proper to the disposition of cases appealed to it, 
and to this end the Board may first call for clarification 
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of the record, further investigation, or other action con¬ 
sistent with its duties. 

i 

§ 51.141. Bases for findings of fact by Board. , 

(a) In making or reviewing findings of fact, the 

Board, and all others with responsibility for so doing 
under §§ 51.135 to 51.143, shall be convinced by a pre^ 
ponderance of the evidence, as would a trial court in 
a civil case. i 

(b) Consistent and prolonged adherence to the Com¬ 
munist Party line on a variety of issues and through 
shifts and changes of that line will suffice, prima facie> 
to support a finding under § 51.135 (b). 

§ 51.142. Oath or affirmation by applicant as to mem¬ 
bership in Communist Party. 

At any stage of the proceedings in the Passport Divi- 

i 

sion or before the Board, if it is deemed necessary, thq 
applicant may be required, as a part of his application,; 
to subscribe, under oath or affirmation, to a statement 
with respect to present or past membership in the Com¬ 
munist Party. If applicant states that he is a Com¬ 
munist, refusal of a passport in his case will be without; 
further proceedings. 

§51.143. Applicability of § 51.135 to § 51.1 J^2. 

When the standards set out in § 51.135 or § 51.136 are 
made relevant by the facts of a particular case to the; 
exercise of the discretion of the Secretary under § 51.75, 
the standards in §§ 51.135 and 51.136 shall be applied' 
and the procedural safeguards of §§51.137 to 51.142i 
shall be followed in any case where the person affected j 
takes issue with the action of the Department in grant¬ 
ing, refusing, restricting, withdrawing, cancelling, re¬ 
voking, extending, renewing, or in any other fashion 
or degree affecting the ability of a person to use a 
passport through action taken in a particular case. 

RULES OF THE BOARD OF PASSPORT APPEALS 

I 

§ 51.151 Organization of Board. The Secretary of 
State shall appoint a Board of Passport Appeals con- 
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sisting of three or more members, one of whom shall 
be designated by the Secretary as Chairman. The 
Chairman shall assure that there is assigned to hear 
the appeal of any applicant a panel of not less than 
three members including himself or his designee as pre¬ 
siding officer, which number shall constitute a quorum. 

§ 51.152 Decisions of the Board. Decisions shall be 
by majority vote. Voting may be either in open or 
closed session on any question except recommendations 
under § 51.140, which shall be in closed session. De¬ 
cisions under § 51.140 shall be in writing and shall be 
signed by all participating members of the Board. 

§ 51.153 Counsel to the Board. A Counsel, to be 
designated by the Secretary of State, shall be respon¬ 
sible to the Board for the scheduling and presentation 
of cases, aid in legal and procedural matters, informa¬ 
tion to the applicant as to his procedural rights before 
the Board, maintenance of records and such other duties 
as the Board or the Chairman, on its behalf, may 
determine. 

§ 51.154 Examiner. The Board may, within its 
discretion, appoint an examiner in any case, who may, 
with respect to such case, be vested with any or all au¬ 
thority vested in the Board or its presiding officer, sub¬ 
ject to review and final decision by the Board, but, an 
applicant shall not be denied an opportunity for a hear¬ 
ing before the Board unless he expressly waives it. 

§ 51.155 Chairman. The Chairman, or his des¬ 
ignee, shall preside at all hearings of the Board, and 
shall be empowered in all respects to regulate the course 
of the hearings and pass upon all issues relating thereto. 
The Chairman, or his designee, shall be empowered to 
administer oaths and affirmations. 

§ 51.156 Prior administrative remedies. It is re¬ 
quired that prior to petitioning for an appeal, an appli¬ 
cant shall (a) exhaust the administrative remedies 
available in the Passport Office, as set out in § 51.137, 
and (b) comply with the provisions of § 51.142, as a 




61 


part of his application, if deemed necessary by the Pass¬ 
port Office. 

§51.157 Petition . An applicant desiring to take an 
appeal shall, within thirty calendar days after receipt 
of the advice of adverse decision by the Passport Office 
file with the Board a written petition under oath or 
affirmation which shall, in plain and concise language, 
refute or explain the reasons stated by the Passport 

Office for its decision. j 

! 

§ 51.158 Delivery of 'payers. Petitions or other 
papers for the attention of the Board may be delivered 
personally, by registered mail, or by leaving a copy at 
the offices of the Board at the address to be stated in 
the advice of adverse action furnished applicant by the 
Passport Office. 

§51.159 Notice of hearing. Applicant shall receive 
not less than five calendar days notice in writing of the 
scheduled date and place of hearing which shall be set 
for a time as soon as possible after receipt by the Board 
of applicant’s petition. 

§ 51.160 Appearance. Any party to any proceed¬ 
ings before the Board may appear in person, or by or 
with his attorney, who must possess the requisite quali¬ 
fications, as hereinafter set forth, to practice before the 
Board. 

§51.161 Applicant’s attorney, (a) Attorneys at 
law in good standing who are admitted to practice be¬ 
fore the Federal courts or before the courts of any State 
or Territory of the United States may practice before 
the Board. 

(b) No officer or employee of the Department of 
State whose official duties have, in fact, included par¬ 
ticipation in the investigation, preparation, presenta¬ 
tion, decision or review of cases of the class within the 
competence of the Board of Passport Appeals shall, 
within two (2) years after the termination of such du¬ 
ties appear as attorney in behalf of an applicant in 
any case of such nature, nor shall any one appear as 
such attorney in a case of such class if in the course of 
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prior government service he has dealt with any aspects > 

of the applicant’s activities relevant to a determination 
of that case. 

§ 51.162. Supplementary information to applicant. 

The purpose of the hearing is to permit applicant to 
present all information relevant and material to the i 

decision in his case. Applicant may. at the time of fil¬ 
ing his petition, address a request in writing to the 
Board for such additional information or explanation 
as may be necessary to the preparation of his case. In 
conformity with the relevant laws and regulations, the 
Board shall pass promptly and finally upon all such 
requests and shall advise applicant of its decision. The * 

Board shall take whatever action it deems necessary to 
insure the applicant of a full and fair consideration of 
his case. / 

§ 51.163 Hearings. The Passport file and any other 
pertinent Government files shall be considered as part 
of the evidence in each case without testimony or other 
formality as to admissibility. Such files may not be 
examined by the applicant, except the applicant may 
examine his application or any paper which he has sub¬ 
mitted in connection with his application or appeal. 

The applicant may appear and testify in his own be- <• 

half, be represented by counsel subject to the provisions 
of §51.161. present witnesses and offer other evidence 
in his own behalf. The applicant and all witnesses 
may be cross-examined by any member of the Board 
or its counsel. If any witness whom the applicant 
wishes to call is unable to appear personally, the Board 
may, in its discretion, accept an affidavit by him or <• 

order evidence to be taken by deposition. Such de¬ 
positions may be taken before any person designated 
by the Board and such designee is hereby authorized 
to administer oaths or affirmations for the purpose of 
the depositions. The Board shall conduct the hearing 
proceedings in such manner as to protect from disclosure 
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information affecting the national security or tending 
to disclose or compromise investigative sources or 
methods. 

§ 51.164 Admissibility . The Board and the appli¬ 
cant may introduce such evidence as the Board deems 
proper. Formal rules of evidence shall not apply, but 
reasonable restrictions shall be imposed as to the rele¬ 
vancy, competency, and materiality of evidence pre¬ 
sented to the Passport Office’s stated reasons for its 
decision and/or to the application of § 51.135 or § 51.136 
to applicant’s case. 

§ 51.165 Argumentation. All argumentation shall 
be directed to the application of the passport regula¬ 
tions to the facts of the particular case. The Board 
will permit no oral argument or motions relative to the 
legality or propriety of the hearing or other procedures 
of the Board. Submission of such argument or motions 
will be confined to the filing of written briefs, objections, 
or motions to be made a part of the record. The Board 
will not undertake to consider any such motion or 
contention. 

§ 51.166 Privacy of hearings . Hearings shall be 
private. There shall be present at the hearing only the 
members of the Board, Board’s Counsel, official stenog¬ 
raphers, Departmental employees concerned, the appli¬ 
cant, his counsel, and the witnesses. Witnesses shall 
be present at the hearing only while actually giving 
testimony. 1 

§ 51.167 Misbehavior before Board. If, in the 
course of a hearing before the Board, an applicant or 
attorney is guilty of misbehavior, he may be excluded 
from further participation in the hearing. In addition, 
he may be excluded from participation in any other 
case before the Board. 

§ 51.168 Transcript of hearings. A complete ver¬ 
batim stenographic transcript shall be made of hearings 
by qualified reporters, and the transcript shall consti¬ 
tute a permanent part of the record. Upon request, 
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the applicant and each witness shall have the right to 
inspect the transcript of his own testimony. 

§ 51.169 Notice of decision. The Board shall com¬ 
municate the action recommended under § 51.140 on all 
cases appealed to it, to the Secretary of State. The 
decision of the Secretary of State shall be notified in 
writing to the applicant. Such notice shall be given 
the applicant as promptly as possible after his hearing 
before the Board. 

§ 51.170. Probative value of evidence. 

In determining whether there is a preponderance of 
evidence supporting the denial of a passport the Board 
shall consider the entire record, including the transcript 
of the hearing and such confidential information as it 
may have in its possession. The Board shall take into 
consideration the inability of the applicant to meet in¬ 
formation of which he has not been advised, specifically 
or in detail, or to attack the creditability of confidential 
informants. 

(c) Part 53 of Title 22: 

§53.1 Limitations upon travel. No citizen of the 
United States or person who owes allegiance to the 
United States shall depart from or enter into or attempt 
to depart from or enter into the continental United 
States, the Canal Zone, and all territories, continental 
or insular, subject to the jurisdiction of the United 
States, unless he bears a valid passport which has been 
issued by or under authority of the Secretary of State 
and which, in the case of a person entering or attempting 
to enter any such territory, has been verified by an 
American diplomatic or consular officer either in the 
foreign country from which he started his journey, or 
in the foreign country in which he was last present if 
such country is not the one from which he started his 
journey, or unless he comes within one of the exceptions 
prescribed in §§ 53.2 and 53.3 * * *. 

§ 53.2 Exceptions to regulations in § 53.t . No valid 
passport shall be required of a citizen of the United 
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^ States or a person who owes allegiance to the United 

States: * * *. 

♦ * ♦ ♦ * 

i 

(b) When traveling between the United States and 
any country or territory in North, Central, or South 
>, America or in any island adjacent thereto: Provided, 

That this exception shall not be applicable to any such 
person when traveling to or arriving from a place out¬ 
side the United States via any country or territory in 
North, Central, or South America or in any island ad¬ 
jacent thereto, for which a valid passport is required 
r under §§ 53.1 to 53.9: * * *. ! 

* § 53.5 Prevention of departure from or entry into 

the United States, (a) Nothing in this part shall be 
construed as prohibiting the Secretary of State or his 
representative at a port in the United States from pre- 
t venting the departure from or entry into the United 

States including the Canal Zone and all territories, con¬ 
tinental or insular, subject to the jurisdiction of the 
United States, including the Canal Zone and all terri¬ 
tories, continental or insular, subject to the jurisdiction 
of the United States, or a citizen of the United States 
or a person who owes allegiance to the United States 
w unless he bears a passport, card of identification, or 

other document of identity issued by or under authority 
of the Secretary of State, notwithstanding the fact that 
he may be destined for or arriving from a place outside 
any such territory of the United States for which a valid 
passport is not required under the regulations in this 
part. 

» (b) Nor shall anything in the regulations in this 

part be construed as prohibiting the Secretary of State 
or his representative at a port in the United States from 
preventing temporarily the departure from or entry into 
- the United States, including the Canal Zone and all 

territories, continental or insular, subject to the juris¬ 
diction of the United States, of a citizen of the United 
States or a person who owes allegiance to the United 
States, notwithstanding the fact that such person may 


bear a valid passport, card of identification, or other 
document of identity issued by or under authority of 
the Secretary of State or be destined for or arriving from 
a place outside any such territory of the United States 
for which a valid passport is not required under the 
regulations in this part. 

***** 

§ 53.8 Discretional exercise of authority in passport 
matters. Nothing in this part shall be construed to pre¬ 
vent the Secretary of State from exercising the discre¬ 
tion resting in him to refuse to issue a passport, to re¬ 
strict its use to certain countries, to withdraw or cancel 
a passport already issued, or to withdraw a passport for 
the purpose of restricting its validity or use in certain 
countries. 
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REPLY BRIEF FOR APPELLANT 


i 

1. The doctrine of exhaustion of administrative reme¬ 
dies is inapplicable to the present case. 

The doctrine of exhaustion has never been a rigid one. 
Notwithstanding broad language in some judicial opinions, 
the courts have developed numerous exceptions to it to 
avoid inequities that would result from a mechanical invoca¬ 
tion of the rule. Our main brief specified a number of the 
exceptions which, even if taken singly, and certainly when 
taken in the aggregate, render a rigid application of the 
exhaustion doctrine inappropriate in the present case. 

The Government attempts to reply to this contention In¬ 
citing cases in which the courts have held that the presence 
of a single factor occasionally accepted as dispensing with 
exhaustion did not warrant doing so in the particular case. 
But in no case cited by the Government in which exhaustion 
was required were there present the numerous factors which 
characterize the present case. In addition the Government’s 
straining to fit the present case into the usual exhaustion 
mold has required a glossing over of several unique and im¬ 
portant elements rendering inapplicable all the cases it has 

cited, including National Lawyers Guild v. Brownell, ........ 

App. D. C_, 225 F. 2d 552 (1955), petition for certiorari 

pending, No. 496, Oct. Term, 1955; a gross misreading of 
Parker v. Lester, 227 F. 2d 708 (C. A. 9, 1955); and an er¬ 
roneous interpretation of two recent passport cases, Shaclit- 

man v. Dulles, _App. D. C.225 F. 2d 938 (1915) 

and Dulles v. Nathan, _ App. D. C.—, 225 F. 2d 29 

(1955). 

1. A fundamental defect of the administrative proce¬ 
dures here in issue, we pointed out,* was that the regula¬ 
tions governing them prescribe a determination on a record 
which is almost entirely concealed from the applicant—the 

* Appellant’s main brief, pp. 42-46 (“A. B.” hereafter). 
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concealment including the testimony of the applicant’s own 
witnesses—and on advices from other Government offices 
which, whether or not of a “security” character, may not be 
recorded at all. This teas not true in any of the cases cited 
by the Government. Even in the Guild case, on which the 
Government relies most heavily to support its exhaustion 
argument, the regulations require “a finding upon an open 

record except for classified security information.” _ 

App. D. C._, 225 F. 2d 556. Furthermore, as pointed 

out in A. B. 53, the introduction of classified information 
into the record in the Guild case could be dispensed with 
only on a finding by the administrative hearing officer that 
the case could be determined without it. The concealment 
here covers far more than the exception permitted by the 
Attorney General’s regulations in the Guild case. 

The character of the record prescribed by the Secretary’s 
regulations here is of decisive importance. A prime object 
of the exhaustion requirement is to provide a record which, 
on judicial review, will enable a court to appraise the law 
and the facts on which an administrative determination was 
based. Cf. Davis, Administrative Law (1950), pp. 616-617. 
On such a record, a reviewing court can take into account 
all the evidence underlying the action and can determine 
the legal contentions in the light of what the record shows. 
Where regulations fail to provide for such a record, the 
court impliedly requires one.* The regulations here, how¬ 
ever, prohibit a record on which a valid judicial review can 
be based. And the Government’s brief is significantly mute 
on our contention, supported by numerous cases, that ad¬ 
ministrative action predicated upon non-record facts is in¬ 
valid (A. B. 46). 

Under these circumstances an application of the exhaus¬ 
tion rule does not fulfill the purpose of the rule: it frus¬ 
trates it. 

* In Goldsmith v. Board of Tax Appeals , 270 U. S. 117 (1926;. 
cited in the Government’s brief at 21 (“G. B.” hereafter), the Supreme 
Court required due process proceedings, even though the regulations 
were silent on the point. 270 U. S. at 123. 
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2. Nor has the Government attempted to answer our com 
tention that as a result of the fact that the Departmental 
proceedings cannot be set into motion and certainly cannot 
be exhausted unless appellant first takes the oath, the validi 
ity of the oath requirement cannot be tested administra^ 
tively (A. B. 52). None of the cases cited by the Govern r 
inent to support its contentions on exhaustion, including the 
Guild case, prescribe, as a prerequisite to the administrative 
proceedings, a step which, once taken, would obviate any 
possibility of the adjudication of its validity. 

3. The present case raises the question of the constir 
tutionalitv of the 1926 passport statute as interpreted by 
the Secretary of State (A. B. 24-27). From the standpoint 
of the exhaustion issue, it is clear that this question is be¬ 
yond the competence of the Departmental proceedings. As r 
surne that appellant were to pursue the regulatory pro¬ 
cedures to their conclusion, while preserving his challenges 
to the validity of the regulations and to the constitutionality 
of the statute as interpreted; and that the Secretary ruled 
that his regulations were valid. Does the Secretary have 
the power then to pass upon the constitutionality of the 
statute? Under Engineers Public Company v. S. E. C., 78 
App. D. C. 199, 215,138 F. 2d 936, 952-953 (1943), dismissed 
as moot, 332 U. S. 7SS (1947), he clearly does not. And 
Panitz v. District of Columbia, 72 App. D. C. 131, 112 F. 
2d 39 (1940), held that a constitutional attack on the 
statute there involved justified dispensing with exhaustion. 

The Government's assertion that the Panitz case has “of 
course” been overruled by the Guild case (G. B. 25) is of 
doubtful accuracy. The Guild case involved the constij 
tutionalitv of regulations alone, not a statute, and the Gov¬ 
ernment’s view is that the promulgator of regulations has 
the power to find them unconstitutional (G. B. 25). The 
Panitz case was based on the lack of power in an admin¬ 
istrative agency to find its governing statute unconstitu¬ 
tional, a problem not reached by the Guild case, but acutely 
present here. 


| 
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Brief mention may also be made of the exhaustion re¬ 
quirement in recent wage stabilization cases on which the 
Government relies. Allen v. Grand Central Aircraft Co., 
347 U. S. 535 (1954); Franklin v. Jonco Aircraft Co., 346 
U. S. 868 (1953). The 1950 statute and regulations there 
in issue were modelled closely on a 1942 statute and regu¬ 
lations, and Congress had been fully and formally apprised 
of the procedures and practices under both statutes. 347 
U. S. 544, n. 11, 12; 347 U. S. 550, n. 17. A claim in 1953 
that exhaustion be dispensed with because of a challenge 
to the constitutional validity of the 1950 statute is ob¬ 
viously far less weighty a contention than that advanced 
by appellant here. 

The Government attempts to preclude appellant’s raising 
the issue of the constitutionality of the statute by asserting 
that this can be tested only by a three-judge district court. 
G. B. 25, n. 19. The short answer is that appellant is not 
suing for “an interlocutory or permanent injunction re¬ 
straining the enforcement, operation or execution of any 
Act of Congress for repugnance to the Constitution of the 
United States.” 2S U. S. C. § 22S2. See the prayers for 
relief in the complaint (R. 7-8). 

4. The Government challenges our contention (A. B. 53) 
that the requirement of exhaustion is more rigorously ap¬ 
plied in the field of Government employment (G. B. 23, 
n. 17). An examination of Davis, Administrative Laic 
(1950) 644-647,* cited in A. B. 53, suggests strongly that 
United Public Workers of America v. Mitchell, 330 U. S. 
75 (1947), can be explained on no other ground. Hardy v. 
Rossell, 135 F. Supp. 260 (S. D. N. Y. 1955) supplies an¬ 
other example. 

5. The government’s references to Parker v. Lester, 227 
F. 2d 70S (C. A. 9) contain several egregious misstatements 
both on the question of exhaustion and on the character of 
the regulations which were there invalidated. 


* G. B. contains a misprint of this citation. 
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a. With respect to exhaustion, the government states that 
Parker v. Lester “is inapposite since the plaintiffs there 
had already exhausted substantially all of the administra¬ 
tive process there available.’’ G. B. 22. This curt dis¬ 
missal of the exhaustion issue in that case is somewhat sur¬ 
prising in view of the statement in the opinion that “At the 
threshold of the argument in this court, the appellees (i.e., 
the Government) asserted that the appellants have no 
standing to prosecute this action for the reason that they 
have failed to exhaust their administrative remedies.” 227 
F. 2d 712, matter in parentheses added. Furthermore, three 
full pages of the court’s opinion were devoted to an anal¬ 
ysis of the exhaustion problem, 227 F. 2d 712-715, which the 
Government now professes is there non-existent. 

The analysis in Parker v. Lester, moreover, stresses the 
very points made in our main brief (pp. 50-54)—the ab¬ 
sence of a statute providing for judicial review or pre¬ 
scribing the administrative remedy as exclusive, 227 F. 2d 
713; the past and future deprivation of employment under 
regulations alleged to be void and unconstitutional, ibid.: 
the fact that the controversy was limited to questions of 
law and the absence of any issue as to evidential or ulti¬ 
mate facts, 227 F. 2d 714; the absence of a need to defer 
to administrative primacy where no technical expertness; is 
involved, ibid., and the lack of competence or power in the 
successive administrative tribunals to determine the due 
process questions 7'aised, 227 F. 2d 715. 

The government’s characterization of Parker v. Lester 
as “inapposite” on the exhaustion problem is completely 
incomprehensible. 

b. A similar distortion appears in the Government’s at¬ 
tempts to distinguish the regulations invalidated in Parker 
v. Lester from those here in issue. The Government’s prin¬ 
cipal point here is that the Coast Guard regulations pre¬ 
scribe the concealment of “the source of all information 
and the identity of all informants—with no qualifications 
as to their relationship to national security” and it con- 
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eludes that “this requirement of all-inclusive non-disclosure 
is a far cry from the provisions here involved.” G. B. 24, 
emphasis in original. However, the non-disclosure in the 
Coast Guard regulations is not as all-inclusive as the Gov¬ 
ernment professes. Both in respect to what may be and 
what may not be disclosed the Coast Guard regulations 
closely parallel the regulations here. The similarities are 
demonstrated by the following comparison: 

Coast Guard Regulations Passport Regulations 


The initial 

The notification of the denial of 
security clearance or of the rev¬ 
ocation thereof “shall contain a 
statement of the basis for the ini¬ 
tial determination that he is not 
entitled to security clearance or 
that he is a poor security risk.” 
33 C. F. R., 1954 Supp., § 121. 
15(e) (1); cf. * 121.15(e) (2). 

The statement “shall be worded 
with such specificity as to afford 
such person an opportunity to 
marshal evidence in refutation 
thereof, and otherwise in his be¬ 
half * * *. (It) shall not be 
worded with such particularity 
as to disclose the source of such 
information or data, nor the iden¬ 
tity of any person or persons who 
may have furnished such infor¬ 
mation or data, to said person or 
other person.” 33 C. F. R., 1954 
Supp., § 121.15(e) (3). 


determination « 

The initial “tentative” disap¬ 
proval of a passport application 
is to be supplied in a written no¬ 
tice containing “the reasons on. 
which it is based, as specifically 
as in the judgment of the Depart- 
ment of State security consider¬ 
ations permit.” 22 C. F. R., 1954 
Supp., § 51.137. 


i 


On Appeal 


The Chairman of the Local Ap¬ 
peal Board is to “furnish the ap¬ 
pellant with a written notification 
stating: 


“ * * * applicant may, at the* 
time of filing his petition (for 
appeal) address a request in 
writing to the Board for such ad¬ 
ditional information or explana*- 


Coast Guard Regulations 

“(i) The basis for the action in 
the form of a written statement 
or bill of particulars setting 
forth the alleged acts, or associ¬ 
ations, or beliefs, or other data 
which formed the basis for the 
determination that the appellant 
is a poor security risk or is not 
entitled to security clearance. 
This statement or bill of partic¬ 
ulars shall not be worded with 
such particularity or specificity 
as to disclose the source of such 
information or data, nor the iden¬ 
tity of any person or persons 
who may have furnished such in¬ 
formation or data, to the appel¬ 
lant or anv other person.” 33 
C. F. R., 1954 Supp., § 121.21. 
(3) (i). 


Passport Regulations 

tion as may be necessary to the 
preparation of his case^ In con¬ 
formity with the relevant laws 
and regulations the Board shall 
pass promptly and finally upon 
all such requests and shall advise 
applicant of its decision. The 
Board shall take whatever action 
it deems necessary to insure the 
applicant of a full and fair con¬ 
sideration of his case.”! 22 C. F. 
R., 1954 Supp., §51.162 (empha¬ 
sis supplied). 

“ * * * the Board shall conduct 
the hearing proceedings in such 
manner as to protect from dis¬ 
closure information affecting the 
national security or tending to 
disclose or compromise investi¬ 
gative sources or methods.” 22 
C. F. R., 1954 Supp., § 51.163. 


An examination of the two sets of regulations demon¬ 
strates that, if anything, the Coast Guard regulations on 
their face provide for more liberal disclosures than the 
passport regulations. The only matter whose concealment 
is required by the Coast Guard regulations concerns the 
source of information and the identity of informants. 
There is no requirement that the grounds for denying Se¬ 
curity clearance be concealed for security reasons. On the 
other hand, the passport regulations provide for the con¬ 
cealment not only of the identity of informants and investi¬ 
gative methods but also of substantive reasons governing 
passport denials on alleged security grounds. Since the 
regulations of the Coast Guard have been held invalid, the 
invalidity of the passport regulations follows a fortiori. 

6. To depict the remands by this Court of the Shachtman 
and Nathan cases for further administrative proceedings 
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as exemplifying applications of the exhaustion doctrine to 
the passport field, as the Government does, G. B. 27, is in¬ 
accurate, to say the least. Shaclitman sought “only a ruling 
to the effect that the denial thus far has been on a ground 

that is legally insufficient.” .. App. D. C._, 225 

F. 2d 940. Sustained on this point, his case was remanded 
for Departmental proceedings.* No problem of exhaus¬ 
tion was involved. 

Dr. Nathan had had a hearing before an examiner and 
had been denied a passport when he brought suit. Boudin, 
The Constitutional Right to Travel, 56 Col. L. R. 47, 70 
(1956). Absent the suit, his next step under the regula¬ 
tions would have been to appeal before the Board of Pass¬ 
port Appeals. The quasi judicial hearing and the rigid 

time schedule prescribed by this Court,_App. D. C. 

_, 225 F. 2d 30-31, were very far removed from the 

administrative remedies which the Government implies he 
was required to exhaust. The Nathan case is no authority 
for requiring exhaustion under the regulations, but on the 
contrary constitutes a rejection by the Court of the Govern¬ 
ment's argument, in that case as well as the present one, 
that such exhaustion is necessary. 

7. The Government denies our contention that the ex¬ 
haustion doctrine is inapplicable to the issue of the ban 
on appellant’s travel to Canada, contending that, in the 
first Robeson cases, “this Court noted * * * that the pre¬ 
vention of his departure for Western Hemisphere countries 
is ‘incident to invalidation of his passport’ ”, citing 91 App. 
L). C. 227, 19S F. 2d 9S5, at 9S7. G. B. 29, n. 20. The 
statement attributed to the Court was made in connection 
with a claim by appellant that, although his passport had 
expired, the Secretary could not prevent his departure at 
all, and the Court responded that the prevention of appel¬ 
lant's travel was “incident to invalidation of his passport." 

* Shachtman ultimatedly obtained a passport. Case Note. 56 Col. 
L. R. 123. n. 4 (1956), even though the Government charged that 
a purpose of his trip was “conspiring with foreign revolutionaries.” 
Government’s brief in Shachtman v. Dulles, p. 32; cf. p. 31. 
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On the other hand, it should be noted that the Court 
stated that: 

1 

“Nowhere among the allegations of his travel plans 
or desires or business activities dependent upon his 
travel is there a suggestion of plans, desires or activi¬ 
ties which would take appellant to any place outside 
the United States where under existing law and regu¬ 
lations a passport might not be required.” Ibid. 

The Court thus strongly implied that had appellant then 
sought to travel to non-passport areas, the lack of a pass¬ 
port would not be a basis for preventing him from doing so. 

In the present case appellant’s request for relief included 
the right “to travel to countries in the Western Hemisphere, 
for which travel no passport is required for other American 
citizens.” R. 8. Appellant thus seeks the right to travel 
to Western Hemisphere non-passport countries on terms 
applicable to citizens generally, i.e., without a passport 
With respect to the denial of such travel no administrative 
remedy is available, as pointed out in our main brief (pp. 
55-56). Furthermore, the powers reserved under §53.5(6) 
would permit the Secretary of State to prevent “tempo¬ 
rarily” appellant’s departure to non-passport countries 
even if he held a passport. Under such circumstances 
possession of a passport would be of doubtful utility. ] 

i 

j 

2. The Administrative Procedure Act is applicable here. 

! 

The Government contends that the promulgation pro¬ 
cedure of § 4 of the Administrative Procedure Act is in¬ 
applicable (G. B., p. 44, n. 37). Our argument as to its 
applicability was based on a statement in the Senate Com¬ 
mittee Print of the APA, Sen. Doc. No. 24S, 79th Cong., 
2d Sess. (1946), p. 12, concerning the limited extent of 
the exception from § 4 of foreign affairs functions, and 
the fact that the Secretary failed to comply with the con¬ 
ditions of the exception, as discussed in our main brief 
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(A. B., p. 30). An examination of the Committee’s state¬ 
ment will show that the Government errs in saying that 
it is directed to $ 3 of the APA rather than to § 4. 

Other portions of the legislative history corroborate our 
view that the foreign affairs exception from the § 4 promul¬ 
gation procedure is narrow in scope. Both the Senate and « 
House Judiciary Committee reports state with respect to 
§4 (S. Rep. 752 and H. Rep. 1980, both 79th Cong., ap¬ 
pearing in Legislative History of the APA, Sen. Doc. 248, * 

79th Cong., 2d Sess. (1946), at pp. 199 and 257, respec¬ 
tively) : 

“The phrase ‘foreign affairs functions/ used here 
and in some other provisions of the bill, is not to be 
loosely interpreted to mean any function extending be- v 
yond the borders of the United States but only those 
‘affairs’ which so affect relations with other govern¬ 
ments that, for example, public rule making provisions 
would clearly provoke definitely undesirable inter¬ 
national consequences.” 

And see the remarks of Representative Walter, 92 Cong. 

Rec. 5650 (1946), Legislative History of the APA, supra , 
at p. 35S: 

“The exempted foreign affairs are those diplomatic 
functions of high importance which do not lend them¬ 
selves to public procedures and with which the general 
public is ordinarily not directly concerned.” 

It is obvious that the draftsmen intended the foreign 
affairs exception to the promulgation procedure to be a 
limited one. The circumstances under which the exception 
applies are specified in § 4 itself (A. B. 30-31). And in¬ 
deed no reason appears and none is suggested by the Gov¬ 
ernment why the promulgation of the Secretary’s rules in 
accordance with the APA’s promulgation procedure would 
“provoke definitely undesirable international consequences,” 
or why the testing of passport applicants under the rules 
constitutes a “diplomatic function” of such “high impor¬ 
tance” that the regulations governing the matter are not 
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subject to the usual promulgation procedure and do not' 
directly concern the public. By all the standards, §4 
should have been observed. 

j 

In our main brief we argued that the adjudication, hear¬ 
ing and decisional provisions of the APA must also be 
deemed to apply here if constitutional doubts are to be 
avoided (A. B. 49-50). We may note the Government’s 
silence in the face of this contention. 


3. The passport regulations are invalid. 

With respect to the basic points made in our brief on 
the substantive invalidity of the regulations, we believe 
that no elaborate reply is required. Several of the con¬ 
tentions of the Government, however, call for a short 
response: 

1. Our brief stressed the lack of standards in the 1926 
statute which governed the discretion of the Secretary of 
State in refusing a passport and that of the President 
in prescribing regulations, and concluded therefore that 
freedom of travel could not be circumscribed in the manner 
in which the Secretary here did so. The Government con¬ 
tends that United States v. Curtiss-Wright Export Corp., 
299 U. S. 304, 319-322 (1936), permits dispensing with 
standards for Presidential action in the area of foreign 
relations (G. B. 37). 

The Curtiss-Wright case involved a joint resolution of 
Congress rendering it unlawful to sell arms or munitions 
of war to countries engaged in armed conflict in the Chaco, 
if the President proclaimed, after consultation and coopera¬ 
tion with other American JRepublies, that such a prohibition 
would contribute to peace among those countries, 299 U. S. 
312. Pursuant to the joint resolution, the President pro¬ 
claimed an embargo on such sales. 

It should be pointed out that, unlike the passport statute, 
the joint resolution required specific findings by the Presi- 
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dent as a prerequisite to the imposition of the embargo. 

He was not authorized to impose the embargo at will. 

But even assuming the absence of standards, it should 
1)0 observed that the Court said: 

“The whole aim of the resolution is to effect a situa¬ 
tion entirely external to the United States, and falling 1 
within the category of foreign affairs.’' 299 U. S. 315: 
emphasis supplied. 

4 

There are, of course, various gradations within the concepts 
of political matters and foreign affairs. For example, in 
Banco Espana v. Federal Reserve Board, 114 F. 2d 43S, 

442 (C. A. 2, 1940), it was held: 

“The courts will leave for the Executive the deter- « 
ruination of all ‘political’ issues: in the international 
field this means such matters as the recognition of new 
governments or the making of treaties, not the direct 
determination of questions of property.” 

And in Marhury v. Madison, 1 Crancli 137, 165 (1803), 
Chief Justice Marshall stated that with respect to certain 
important political powers the President was not account¬ 
able to the courts. “The subjects are political; they respect 
the nation, not individual rights, and, being entrusted to 
the Executive, the decision of the Executive is conclusive.” 
(Emphasis supplied.) On such subjects, legislative limi¬ 
tations on Executive discretion are not only unnecessary, * 
as Curtiss-Wright held, but are probably invalid. 

It has repeatedly been held, however, both in Perkins 
v. Elg, 307 U. S. 325 (1939), as well as in the passport 
cases in this and the District Court, that the issuance of 
passports is not of this character. Our discussion of the 
legislative history of the Administrative Procedure Act 
(A. B.. p. 30, and supra, p. 10) also indicates that there 
are a number of executive functions which, though related H 
to the conduct of foreign affairs in some fashion or other, 
nevertheless are not of such lofty significance as to he free 
of legislative and judicial control. The absence of stand- 
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ards for such foreign affairs matters as the imposition 
of an embargo on the sale of arms to belligerents is no 
authority for the conclusion that a delegation of power 
which the Secretary has construed as permitting his abridg¬ 
ment of the natural right to travel is valid without stand¬ 
ards. i 

The difference between executive political action in the 
conduct of international relations and the function of issu¬ 
ing a passport is further indicated by the fact that the 
latter has been held subject to due process requirements, 
since a natural right of the individual is involved. No 
natural right exists to sell arms to countries at war and 
an executive prohibition on such sales, so far as we can 
ascertain, involves no due process questions. 

Cole v. Young, _ App. D- C._., 226 F. 2d 337! 

(1955), cert. gr. 24 IT. S. Law Wk. 3146 (1955), also cited 
by the Government on the standards question (G. B. 37),j 
relates to the executive power of the President under a; 
statute on Government employment. The Government; 
repeatedly has attempted to assimilate its passport powers 
to its powers in the field of internal management. The 
two, of course, are unrelated. 

2. The Government makes much of the fact that the 
1926 statute, 22 U. S. C. § 211a, confers discretion upon! 
the Secretary because it provides that he ‘‘may” grant and; 
issue passports. G. B. 35-36. However, from at least as : 
early as the initial passport statute to the present, canons 
of statutory construction have universally interpreted; 
permissive language as mandatory in the circumstances of; 
the present situation. Thus, Mason v. Fear son, 9 Howard; 
(50 T. S.) 248, 259-260 (1850), held: j 

“ * * * these (cited) cases fully sustain the doctrine,; 
that what a public corporation or officer is empowered 
to do for others, and it is beneficial to them to have 
done, the law holds he ought to do. The pou’er isj 
conferred for their benefit, not his; and the intent of; 
the Legislature, which is the test in these cases, seems; 
under "such circumstances, to have been To impose a | 
positive and absolute duty’ * * *. 
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“ * * * in the case of a law and of public officers, 
and as to acts affecting third persons, as here, that 
the authority thus conferred must be construed to be 
peremptory is not only manifest from the above prece¬ 
dents and their analogies, but has been virtually settled 
by this court * * V’ 

To the same effect see Smith, Commentaries on Statute 
and Constitutional Law (1848), p. 727; Endlich, Commen¬ 
taries on the Interpretation of Statutes (1S88), pp. 416- 
431; Maxwell, The Interpretation of Statutes (9th ed., 
1946), p. 250; Barnett, Passport Administration and the 
Courts, 22 Ore. L. R. 193, 194 (1953). The use of the term 
“may” cannot be deemed to confer discretion upon the 
Secretary of State. 

3. To justify the regulations the Government resorts 
to the emergency powers of the President and the travel 
restrictions now in effect as a result of his invocation of 
these powers (G. B. 39-43). We are aware, of course, 
that a Presidential proclamation of an emergency is not 
readily subject to challenge. This fact, however, does not 
endow the Government's argument with validity. 

a. The regulations here in issue are not based upon any 
emergency powers. As we stated in our main brief, the 
regulations are based solely upon the 1926 statute, 22 U. S. 
C. 211a, and Executive Order 7856 of March 31, 193S (A. B. 
18-19; and see preambles to the regulations of the Secretary 
of State and to the Rules of the Board of Passport Appeals, 
appearing in the appendix to A. B. at pp. i, iv). In S. E. C. 
v. Chenery Corporation, 317 U. S'. 80, 87 (1943), the Su¬ 
preme Court said: 

“The grounds upon which an administrative order 
must be judged are those upon which the record 
discloses that its action was based.” 

Having predicated his authority on the 1926 statute in the 
193$ Executive Order alone, the Secretary may not now 
contend that there are further sources authorizing his 
regulations. 
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b. The omission to predicate the authority for the regu¬ 
lations on Presidential emergency powers must be deemed 
to be a deliberate choice by the Secretary. Sections 51.135- 
51.143 of the Passport Regulations were adopted in August, 
1952. There was then in effect the Korean emergency 

* Proclamation of December 16, 1950, Proc. 2914, 64 Stat. 

A454. There was also in effect the Emergency Powers 

Continuation Act of July 3,1952, 66 Stat. 330. This statute 

* provided for the extension of a number of wartime and 
emergency statutes, including, in § 1(a) (30), the wartime 
restriction on travel enacted in 1918, as amended bv the 
war and emergency restrictions of 1941. Act of May 22, 
1918, 40 Stat. 559; Act of June 21, 1941, 55 Stat. 252, 253: 

r 22 U. S. C., $$ 223-226(b). 

In mid-1952 there was also enacted the Immigration and 
Nationality Act, June 27,1952, 66 Stat. 190, which, in § 215, 
8 U. S. C. § 11S5, incorporated as a permanent measure 
the travel restrictions of these earlier statutes. The Immi¬ 
gration and Nationality Act, under ^407 thereof, was to 
become effective ISO days after its enactment. The statute 
was thus to take effect in December, 1952. Both the 1918 
and 1941 statutes, whose duration was extended by the 
Emergency Powers Continuation Act, and § 215(b) of the 
Immigration and Nationality Act, 8 U. S. C. § 1185(b), em¬ 
powered the President to make limitations and exceptions 
to the prohibition on travel without a passport. Had thje 
Secretary in August, 1952, desired to invoke the President’s 
emergency powers as authority for §§ 51.135-51.143, lie 
could presumably have sought and obtained such authority 
from the President, in the form of a subdelegation to him 
of the President’s regulatory powers. This, however, he 

► failed to do. 

On January 17, 1.953, the President, acting under his 
emergency powers, proclaimed the necessity for additional 
travel restrictions, under $ 215 of the Immigration and 
Nationality Act. He incorporated into his Proclamation 
the wartime restrictions on non-passport travel specified 
in 22 C. F. R. H 53.1 to 53.9. Proclamation No. 3004, 67 
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Stat. C31. Significantly, however, he refrained from incor¬ 
porating §§ 51.135-51.143. 

Furthermore, when on January 4, 1954, §§ 51.151-51.170, 
comprising the Rules of the Board of Passport Appeals, 
were promulgated, they, too, were ascribed solely to the 
authority of the 1926 statute in the 1938 Executive Order. 
See Preamble in A. B., Appendix, p. iv. 

[n the face of the specific sources of authority upon which 
the regulations are based and the refraint of the President 
from including in his January, 1953 proclamation on emer¬ 
gency travel controls any validation or adoption of the 
regulations of the Secretary here in issue, it cannot now 
be contended that emergency powers authorize the regu¬ 
lations or the powers exercised thereunder. 

c. In Youngstoicn Sheet & Tube Company v. Sawyer, 
343 U. S. 579 (1952), the Supreme Court held that not¬ 
withstanding the declaration of a national emergency—the 
selfsame Korean emergency upon which the Secretary here 
seeks to justify his exercise of power—executive action 
must nevertheless be based upon valid statutory authority. 
While there were statutes authorizing a seizure of property, 
the President had not followed their procedures, but instead 
predicated his action upon the aggregate of his constitu¬ 
tional powers. These the Court held were insufficient to 
authorize his action. 

In the present case the 1926 statute does not authorize 
the Secretary’s actions, A. B. 1S-27, and the passport 
prohibitions of the Internal Security Act are not yet effec¬ 
tive.* A. B. 27-29. Even on a claim of emergency,t there- 

* Contentions by opponents of the Act that a statutory ban on pass¬ 
ports was unnecessary because the power to deny them already ex¬ 
isted (G. B., p. 45, n. 39) must be weighed against the fact that 
Congress must be deemed to have rejected these views in adopting 
the Act. 

f The numbers of passports issued and renewed during a portion 
of the World War II emergency and since the proclamation of the 
Korean emergency are as follows: 

(footnote continued on next page) 
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fore, under Youngstown v. Sawyer no basis exists for the 
validity of the regulations. 

The invocation of an emergency as a justification for the 
exercise of the Secretary’s power must be viewed with great 
caution. In Home Bldg. cC Loan Ass'v v. Blaisdell f 290 
U. S. 39S, 425-426 (1933), Mr. Chief Justice Hughes said 
that while an emergency may furnish the occasion for an 
exercise of power, “emergency does not create power.” Cf. 
Mr. Justice Douglas, concurring in Youngstown Sheet <£ 
Tube Co. v. Sawyer, supra, 343 U. S. at 629. The existence 
of an emergency does not render the powers exercised 
thereunder immune to judicial scrutiny. Chastleton Corp. 
v. Sinclair, 264 U. S. 543, 543 (1924). And in Woods v. 
Cloyd W. Miller Co., 333 U. S. 138, 146 (194S), Mr. Justice 
Jackson, concurring, stated: 

“Particularly when the war power is invoked to do 
things to liberties of people, or to their property or 

economv that onlv indirectlv affect conduct of the war 

• • *■ 

and do not relate to the management of the war itself, 
the constitutional basis should be scrutinized with 
care.” 

4. The Government makes no reply to our contentions 
that the restraint on appellant violates the First Amend¬ 
ment and to the grounds advanced for the conclusion that 
the regulations offend due process substantively and proj- 
cedurallv. A. B. 35-48. 

_ • ___ ! 

(continued) i 

Fiscal 1941 27.611 

1942 58,697 (plus 18.175 for seamen) 

1951 254.000 I 

1952 374.000 

1953 417.000 | 

1954 420.000 (estimated) j 

1955 499.941 

1956 560,000 (estimated) I 

Sources: 1941-1942, Dep’t of State Appropriation Bill for 19441 

Hearings before the House Appropriations Committee. 78th Cong.: 
1st Sess. (1943), p. 91 : 1951-1954, Departments of State, Justice 
and Commerce Appropriations for 1955. Hearings before the House 
Appropriations Committee on the Dep’t of State and the U. S. 
Information Agency. S3d Cong.. 2d Sess. (1954), p. 38: 1955 
and 1956, Dep’t of State. The Reorganization of the Passport Office 
(1955), p. 1. 
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4. The oath requirement is unconstitutional. 

1. The bulk of the Government’s argument that the non- 
Communist oath requirement is valid is predicated upon its 
assumption that the regulations are valid. Thus, for 
example, 22 U. S. C. $213, which prescribes a verified pass¬ 
port application, and on which the Government heavily 
relies (G. B. 12, 30-33, 47-47), is confined to requiring a 
recital of facts “which may be required by law or by any 
rules authorized by laic * # If the denial of a passport 
to persons described in $ 51.135 is unauthorized, as we have 
contended, then an inquiry into whether an applicant falls 
within its provisions, by oath or otherwise, is improper. 

2. The oath requirement, moreover, is invalid even if 
the remainder of the regulations were to be upheld. We 
have indicated in our main brief the highly limited areas 
in which the requirement of a non-Communist oath has 
been sustained. A. B. 47-48. On the other hand, refusal 
to take the oath was held an invalid ground for denying 
a governmental benefit notwithstanding the Government's 
contention there that the requirement that tenants certify 
to non-membership in organizations designated as subver¬ 
sive was a reasonable means of effectuating the statutory 
provision denying public housing to members of such 

organizations. Rudder v. United States, _App. D. C. 

....„, 226 F. 2d 51 (1955). To the same effect see Kutcher 

v. Housing Authority of Newark, - X. J..., 119 A. 

2d 1 (1955); Lawson v. Housing Authority of Milwaukee, 
270 Wis. 269, 70 X. W. 2d 605 (1955), cert. den. 350 U. S. 
S82 (1955); Los Angeles Housing Authority v. Cordova . 

130 Cal. App. 2d SS3, 270 P. 2d 216, cert. den. -IT. S. 

. (Feb. 28, 1956); Chicago Housing Authority v. Clark . 

4 Ill. 2d 319, 122 X. E. 2d 522 (1954). 

3. The illegality of the oath device is not only that it 
may be a method of punishing a past lawful act, as the 
Government acknowledges. G. B. 47. In Cummings v. 
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Missouri, 4 Wall (71 U. S.) 277, 330-332 (1S67), tlie Court 
emphasized that the oath “is not only a mode of inflicting 
punishment, hut a mode in violation of all the constitutional 
guaranties, secured by the Revolution, of the rights and 
liberties of the people (Emphasis supplied.) It quoted 
Alexander Hamilton’s statement that the oath device was 

“a subversion of one great principle of social security, 
to wit: that every man shall be presumed innocent until 
he is proved guilty. This was to invert the order of 
things; and, instead of obliging the state to prove the 
guilt, in order to inflict the penalty, it was to oblige 
the citizen to establish his own innocence to avoid the 
penalty * * *. Nothing can be more repugnant to the 
true genius of the common law* than such an inquisition 
* * * into the consciences of men * * *. (The oath) 
substitutes for the established and legal mode of in¬ 
vestigating crimes and inflicting forfeitures, one that 
is unknown to the Constitution, and repugnant to the 
genius of our law * * 

Hamilton’s denunciation is especially significant because it 
applies indistinguisliably to oaths requiring denials of 
present as well as past conduct or belief. Here the oath 
is demanded from selected individuals, including appellant, 
in order to ward off the denial of a right by the Secretary. 
On Hamilton’s theory, which the Supreme Court embraced, 
no distinction is possible between the exaction of an oath 
concerning past belief or conduct or present belief or con¬ 
duct. A test oath is invalid, not because of the time to 
which its denials relate, but because of the fact that an 
oath is required at all. ' 

i 

4. In practical terms, the administration of the regula¬ 
tions by the Secretary has been such that not even the 
taking of an oath by an applicant succeeds in producing 
the passport. Dr. Linus Pauling, for example, “signed a 
half dozen or perhaps more affidavits for the State Depart¬ 
ment” during a period of two years, but he obtained no stan¬ 
dard passport until after he received the Nobel Award 
(Hennings Hearings, transcript pp. 230-231). Realistically 
viewed, the oath is not only a method of denying a passport 
to those who refuse to take it. It is also a device to hold in 

i 


hostage an applicant's liberty, under the possibility of a per¬ 
jury prosecution, as a condition of a passport grant. 

5. A further observation may be made based upon 
Hamilton's conclusion that the oath requirement was an 
inversion of the obligation of the Government to establish 
a citizen’s disqualification. In Goodyear Synthetic Rubber 

Corp. v. Department of Industrial Relations, _Ohio_, 

122 X. E. 2d 503 (1954), which involved the applicability of 
an exception to a statutory requirement that stairs be sup¬ 
plied in factory buildings, a hearing was held at which the 
Director of Industrial Relations sought to require the fac¬ 
tory owner to proceed with proof that it fell within the ex¬ 
ception. The Court held that 

“this approach to the ‘order of proof’ and ‘burden of 
proof’ problems serves, as we see it, to point up most 
graphically the denial of ‘due process of law’ * * * 
on what we regard as a most significant procedural 
matter.” 122 N. E. 2d at 509. 

The Ohio Court relied on the opinion of this Court in 
Philadelphia Co. v. S. E. C., 84 App. D. C. 73, 175 F. 2d 
808 (1949), which held that the S. E. C. had erroneously 
failed to assume the burden of proof in respect to the pro¬ 
priety of its proposed action, even though all that the 
S. E. C. had there attempted was to revoke an exception 
previously granted by it. 

Under the rationale of these cases, as well as Cummings 
v. Missouri, the right to travel could be denied to appellant 
only after a hearing in which the Secretary proceeded to 
place upon the record the evidence which in his view war¬ 
ranted the denial. He may not demand that appellant, by 
means of the oath device, proceed to demonstrate his 
eligibility. 

Respectfully submitted, 

Leonard B. Boudin, 
James T. Wright, 
Attorneys for Appellant. 

Victor Rabinowitz, 

Samuel M. Koenigsberg, 

of Counsel. 
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Paul Robeson, 
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John Foster Dulles, 

Defendant-Appellee. 


MOTION FOR LEAVE TO FILE BRIEF 
AND BRIEF AMICI CURIAE 

To the Honorable Judges of the United States Court 

of Appeals for the District of Columbia : 

The undersigned, Milton H. Friedman and William L. 
Patterson, as attorneys for the amici curiae, respectfully 
move for permission to file the accompanying brief on be¬ 
half of the amici curiae in support of the appeal of Paul' 
Robeson on the following grounds: 

i 

(1) This case involves the right to speak out against 

the oppression of Negro Americans, and the amici 
curiae are particularly interested in defending the 
appellant’s freedom of speech on that subject 
wherever exercised; ; 

(2) In the view of the amici curiae, if a Negro American; 
may lawfully be penalized by administrative act of 
the Secretary of State for voicing the grievances 
of the Negro people in the United States, the 


4 



struggle of the Negro people against discrimina¬ 
tion, segregation and persecution would be gravely- 
impeded thereby; 

(3) The arbitrary administrative denial to the appel¬ 
lant of opportunities accorded to other Ameri¬ 
cans, if judicially approved, poses a special threat 
to the Negro people. 

Wherefore, it is respectfully requested that the under¬ 
signed be granted permission to file the annexed brief on 
behalf of the amici curiae. 


Dated: New York*Februar\L27W956. 

NliLTtjx H. 'Friedman and 
William L. Patterson, 

342 Madison Avenue, 

New York, New York, 

Attorneys for Amici Curiae. 
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BRIEF OF AMICI CURIAE Z? TIBI 

• r\ ~ 
f * 

For the most part the undersigned amici curiae are 
Xegro Americans. The others are white friends who desire 
to associate themselves with the Xegro people in bringing 
the subject matter of this brief to the attention of the 
court. i 



Paul Robeson is among the most prominent Negroes in ; 
America, indeed in the world. He is known to millions alii 
over the globe. If, as has been said, the sincerity of the; 
declared American policy toward oppressed colored colonial 
peoples is to be tested by the treatment of the Negro in the 
United States, then likewise the sincerity of the govern-' 
ment’s attitude toward the American Xegro will be meas- ; 
ured in large part by the freedom granted Paul Robeson. 


Unfortunately for our country, the five year struggle 
waged by Mi*. Robeson for a passport and for enjoyment: 
of the right to travel has already adversely influenced the 
judgment of millions of people regarding the vitality of 
the vaunted American principle of equality of rights and! 
opportunities under the law. 

There is considerable evidence of the damage done our 
reputation by the State Department’s withholding of the 
Robeson passport. j 


Professor Saunders Redding after his State Depart¬ 
ment-sponsored trip through India, said he was repeatedly 
asked by representative Indians in many cities, “Why has 
your government denied a passport to Mr. Paul Robeson?”* 
Mr. Marshall MacDuffie, reporting on his trip to the 
U. S. S. R., said that everyone had asked him, “Why are 
we persecuting Paul Robeson?”** Congressman Adam 


* “An American in India”, p. 108. #• „ 

F on/tecf States Court of Appeals 

** “Collier’s Weekly”, March 19, 1954, p. 30. p or ^ 

District of Columbia Circuit 

FILED mar 6 1956 
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Clayton Powell recently announced after a visit to Great 
Britain, Germany, Austria, Italy and France, “In every 
country I was asked the same questions about Paul 
Robeson.” 

The “Vancouver Province”, a newspaper of Vancouver, 
B. C., on August 18, 1955 urged that Mr. Robeson be per¬ 
mitted to travel, saying: 

“Nobody can seal his lips either inside the United 
States or outside. And if the free system has the 
strengths we believe it has, we need not fear the 
voices—no matter how melodious—which are raised 
against it.” # 

Nor has the Negro press in the United States failed to 
point out that the Robeson passport issue illustrates gov¬ 
ernment insincerity toward the Negro people. 

The Washington “Afro-American” on July 26, 1955 
printed the following comment from its Paris corre¬ 
spondent : 

“If other artists, boxers, business men and Billy 
Graham can come over here and show off their wares, 
Robeson should be able to do likewise.” 

The “Los Angeles Herald Dispatch” on August 25, 
1955 in a page one editorial entitled “Paul Robeson— 
Negro American” said in part: 

“Since the State Department still persists in the 
refusal to recognize Paul Robeson’s right to travel, 
it is necessary to note that apparently the United 
States Government plans an all-out drive against 
Negro citizens. * * * Its discriminatory persistence 

* Of course we do not adopt the hypothesis that the voice of 
Mr. Robeson would be raised against “the free system”. 
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in denying Robeson’s right to a passport is a blow 
not only against Robeson, the individual, but against 
Negro Americans .” (Emphasis supplied.) 

I 

The “Pittsburgh Courier” on August 27, 1955 in a 
special article entitled “State Department Stupid” writ¬ 
ten by Mr. J. A. Rogers said: 

“Why is the State Department more afraid of 
Robeson than of the whites to whom it is giving pass¬ 
ports ? * * * Of course barring Robeson was the obvi¬ 
ous thing. But where does statecraft, the fine hand, : 
come in? Thanks to lack of it, Robeson got a tre¬ 
mendous build-up all over the world.” 

i 

In the light of the foregoing and other expressions, the 
broad public interest in the present appeal is evident. We 
therefore deem it fitting for us as amici curiae to submit 
this brief in behalf of the appellant, treating of the vital; 
question which is not elaborated in the appellant’s brief:! 
the interest of the Negro people in the travel rights of 
Paul Robeson—Negro. We have signed our brief with a 
sense of grave responsibility. We believe that the govern-! 
ment’s obdurate resistance to the five year fight of Paul 
Robeson for a passport and enjoyment of the right to 
travel has adversely molded the judgment of millions of : 
people regarding political integrity and moral stamina in 
the United States. We have come, therefore, to regard 
this as one of the most significant cases of its kind to come 1 
before this Court. 

One other consideration impels this step. We believe 
that the Negro i)eople of the United States cannot view the 
unfolding events in the Southern States, which so sharply! 
reveal the policies and relations of Federal and State gov-! 
ernments toward them, with other than the gravest concern 
for themselves and the future of American democracy. We! 
do not believe that the denial of the right to travel to Paul 
Robeson can be separated from these events. 


i 
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We therefore enter this case in defense of our own con¬ 
stitutional liberties, our civil rights and our dignity as 
human beings and Americans. If today the right of travel 
is arbitrarily denied Paul Robeson, could it not be denied 
to any one of us tomorrow! 

The Constitutional Provisions Involved 

The denial of a passport to Paul Robeson as a penalty 
for his past expressions of opinion is more than an abroga¬ 
tion of individual constitutional liberty. True he is thereby 
deprived of freedom to travel, to earn a livelihood, to speak, 
to associate with others and to exercise his great musical 
and dramatic talents; all in violation of his constitutional 
rights under the first, fifth, eighth and ninth amendments. 
The questions raised by those violations of constitutional 
liberty are fully dealt with in the brief submitted by counsel 
for Mr. Robeson and they are not argued here. 

But the State Department's withholding of his pass¬ 
port for the reasons revealed in this record is, in addition 
to the wrong done Mr. Robeson, also a grave injury to the 
cause of full liberation of the Negro people. Thus the 
Secretary of State has in violating the rights of Mr. Robe¬ 
son under the thirteenth, fourteenth and fifteenth amend¬ 
ments also violated those of the undersigned amici curiae. 
Our brief is limited to a discussion of these violations. 

Why the Passport Was Denied 

It is idle to say, as the U. S. Attorney does, that Mr. 
Robeson’s “passport has not been denied” (R. 32).* 
Assuredly it has not been granted, despite repeated appli¬ 
cations therefor since 1950. Nor does the application turn 

* Reference to the transcript is designated by the letter “R.” 
followed by page number. Reference to the Appendix is by the 
letter “A.” followed by page number. 
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on a non-communist affidavit; for the U. S. Attorney ad¬ 
mitted that “irrespective of his formal affiliation with that 
party” (R. 32) a passport will be withheld subject to 
consideration of Mr. Robeson’s speeches (R. 39, 41, 42) 
and writings (R. 40). 

Apart from the question whether Communists are en-; 
titled to passports, it is to be noted that the Department 
does not charge Mr. Robeson with being a member of the, 
Communist Party. It is merely stated (R. 40) that Man-j 
ning Johnson, the discredited accuser of Dr. Ralph Bunche/ 
once, some seven years ago, told a Congressional com¬ 
mittee that Mr. Robeson was a party member. It is not 
suggested that the Department has independently acquired 
any information from Johnson, or even that it accepts the 
truth of the alleged testimony of that former professional 
witness who has now been discarded by the Government 
for repeated falsehoods. It is not claimed that the Depart¬ 
ment has investigated the alleged Johnson testimony, nor 
is the testimony set out in the record. I 

It is not a charge of actual membership, “formal affilia¬ 
tion” as the Secretary puts it, which is the basis of the; 
affidavit requirement. It is the speeches and writings of; 
Mr. Robeson which the Secretary arbitrarily equates with 
communism. Even if Mr. Robeson were willing to make 
the affidavit, that would be insufficient to win his passport,; 
for, in the view of the Secretary every speech or writing! 
must nevertheless be tested for content which he may con¬ 
sider to be not “loyal” (R. 39) or to be part of “a commu¬ 
nist project” (R. 40) or having a “communist tinge” 
(R. 41) or “communistic overtone” (R. 41). 

It is clear on analysis that the Robeson speeches which 
especially irk the State Department are those dealing with 
the problems of Negro Americans and colonial peoples. It 
is notable that Mr. Robeson’s passport was uneeremoni-i 
ously revoked in 1950 (A. 2) in reaction to a speech he; 
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delivered at the World Peace Congress in Paris in 1949 
dealing with the attitude of Negroes toward a hypothetical 
anti-Soviet war (A. 47, 4S). The very reasons advanced by 
the Department for demanding proof of non-communism 
disclose that Mr. Dulles identifies as communistic Mr. Robe¬ 
son’s efforts on behalf of Negroes and colonials: that Mr. 
Robeson spoke at a meeting of Civil Rights Congress 
(A. 48); that he sent a message to the Asian-African Con¬ 
ference at Bandung, Indonesia (A. 48); that “he repeat- 
edlv criticized the condition of Negroes in the United 
States * * *” (A. 48, 49). Furthermore the reason given 
for denying him a passport in 1951 was that he wanted it 
“for the purpose of presenting and arguing a petition 
before the General Assembly of the U. N. charging that 
acts were committed by officials in the U. S. against the 
Negro race in violation of the Genocide Convention” 
(A. 50). 

The Department might be willing to let Mr. Robeson 
travel if only it could be sure that, being abroad, he would 
content himself with singing and would eschew speeches 
(A. 51, R. 38). Mr. Robeson scorns to give any such assur¬ 
ance, to accept Mr. Dulles’ censorship as a condition of 
the granting of a passport. 

As stated by the Department, the ground for denying 
the passport is “that Paul Robeson’s travel abroad at this 
time would be contrary to the best interests of the United 
States” (A. 16). The sheer effrontery of any American, 
whether official or not, in passing judgment in such terms 
upon a fellow-American is so egregious as to provoke 
disbelief. As Mr. Justice Jackson said in West Virginia 
Board of Education v. Barnette , 319 U. S. 624, 642: 

“If there is any fixed star in our constitutional con¬ 
stellation, it is that no official, high or petty, can 
prescribe what shall be orthodox in politics, nation- 


9 


alism, religion or other matter of opinion or force 
citizens to confess by word or act their faith 
therein.” 

The wisdom of that legal principle receives timely illus¬ 
tration in the record of Mr. Dulles himself in speaking 
“contrary to the best interests of the United States”. 
There are other public figures, some in official position, who 
would, if they could, silence the Secretary himself out of 
what they deem to be patriotic motives. Both Governor 
W. Averill Harriman of New York and Senator Hubert 
Humphrey of Minnesota were reported in the New York 
Times of December 8, 1955 to have observed that a state¬ 
ment made by Mr. Dulles on the subject of the Portuguese 
claim to Goa was a disservice to the United States. Mr. 
Adlai Stevenson and many other prominent citizens pointed 
to the harmful effect abroad of Mr. Dulles’ gratuitous com¬ 
ments in his now notorious “brink of war” statement 
which was published in “Life” magazine. Ex-President 
Truman said bluntly that the Secretary had “brought dis¬ 
honor to our national reputation of truth and honesty” 
(N. Y. Times, February 3, 1956). 

j 

We do not at all mean to suggest that Mr. Robeson 
desires to replace Mr. Dulles as a foreign policy spokes¬ 
man or that he is necessarily better qualified than the 
Secretary of State. The significance of the foregoing re¬ 
marks is simply that no official is so infallible or Olympian 
as to be permitted to determine that any statements or 
conduct not criminal, are or are not “contrary to the best 
interests of the United States.” 

Recently a frame of reference for consideration of this 

! 

appeal was furnished by the “Declaration of Washington” 
signed by President Eisenhower and Prime Minister Eden. 
The Declaration opens with the following words: 

“We are conscious that in this year of 1956 there 
still rages the age-old struggle between those who 
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believe that man has his origin and destiny in God 
and those who treat man as if he were designed 
merely to serve a state machine.” 

The Declaration urges the people of both great English- 
speaking countries to 

“* * * ourselves and others to peace, freedom 
and social progress, maintaining human rights 
where they are already secure, defending them when 
they are in peril and peacefully restoring them 
where they have temporarily been lost.” 

The undersigned are among “those who believe that 
man has his origin and destiny in God”; and we also 
believe that that statement should apply to people of black 
skins as well as white, including Paul Robeson; that his 
human dignity entitles him to he treated as not “designed 
merely to serve a state machine”. We contend further 
that all Americans, including Mr. Robeson, are entitled to 
the “freedom” and the “human rights” which the Declara¬ 
tion of Washington urges us to defend, and that a reversal 
of the order appealed from will tend to accomplish that 
objective. 

Furthermore, we believe that the implementation of 
President Eisenhower’s plea at the Geneva Conference for 
international cultural exchanges would be considerably 
aided by granting to Mr. Robeson full freedom to travel. 
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POINT I 

To make the issuance of a passport to Paul Robeson 
conditional on his silence would deprive the Negro 
people of an important means of struggle against 
oppression. 

To argue as the government did below* that the speeches 
and conduct of Mr. Robeson while abroad have discredited 
the United States is patently absurd to any one who will 
take the time and trouble to investigate the opinion of 
Mr. Robeson held by people all over the world. The adr 
miration he has evoked among the millions of Europe, Asia, 
Africa and the Americas cannot but enhance the prestige 
of the land that produced him. True, Mr. Robeson’s 
speeches abroad may not have reflected credit on some per¬ 
sons here, such as those who favor a continuance of 
colonialism, those who practice racism and persecution of 
Negroes in the South and elsewhere. Mr. Robeson in ex¬ 
pressing the sentiments of the majority of Americans who 
favor full equality for the Negro people, an end to colonial¬ 
ism, and world peace, can win far more friends for the 
United States than can the apologists for Negro oppres¬ 
sion and other injustices which temporarily prevail here. 

But regardless of the merits of the questions which 
Mr. Robeson may have discussed, or which he may here¬ 
after discuss, his right to travel cannot be denied him 
because of his speeches without doing a violence to an 
historical means employed by the Negro people for win¬ 
ning struggles at home: disclosure of their grievances 
abroad. 

By reason of his personal achievements and the great¬ 
ness he has attained, Mr. Robeson is a most effective 


* R. 39-43. 
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champion of the Negro people. He has won the plaudits 
of millions for outstanding performance in a variety of 
worthy fields. Dr. Benjamin E. Mays, President of More¬ 
house College, in conferring on him the honorary degree 
of Doctor of Humane Letters on June 1, 1943, expressed 
his appreciation of Mr. Robeson in the following terms: 

“We pay tribute to you for what you represent 
and for the contributions you are making to human¬ 
ity. * * * You have the genius of touching the hearts 
of men whether they walk the highway of kings or 
tread the lowly path of peasants. You have thrilled 
the hearts of thousands in song and in pictures and 
in drama. You have given hope to and warmed the 
hearts of the oppressed millions in every land. You 
represent in your person, in your integrity, and in 
your ideals the things for which this college stands 
and for which it shall continue to stand. 

We are happy, therefore, to be the first Negro 
College in the world to place its stamp of approval 
upon the leadership of a man who embodies all the 
hopes and aspirations of the Negro race and who 
despite crippling restrictions breathes the pure air 
of freedom.” 

Equally touching was the tribute paid Mr. Robeson in 
1945 by Mr. Marshall Field on the occasion of the presenta¬ 
tion to Mr. Robeson of the Spingarn Medal by the 
N. A. A. C. P.: 

“Mr. Robeson has scaled the heights as a singer 
and, above all as a leader in democratic move¬ 
ments. * * * He realized, he has commented, ‘that if 
America held to its democratic traditions and reso¬ 
lutely fought Fascism and elected leaders who recog¬ 
nized the needs of the common struggle and the 
indivisibility of freedom for all men, the problems 
of the colored people would be well on their way 
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to solution.’ And in all this, Paul has seen the 
role that his singing and acting and speaking might 
take. ‘I want,’ he has asserted, ‘to make freedom 
ring. Maybe I can touch people’s hearts better 
than I can their minds, with the common struggle 
of the common man * * * Most of all I want to 
help my homeland realize that it will grow only 
as it lets all its people do their full part in making 
it rich and strong.’ 

Paul, we all salute you!” 

i 

To silence Paul Robeson is to immobilize an eloqueht, 
devoted, determined and respected fighter for the full 
emancipation of the Negro people. And it is precisely for 
the purpose of gagging Mr. Robeson that the Secretary of 
State has withheld his passport. For Mr. Robeson to 
accept the gag and thus win a passport would be the sur¬ 
render of that weapon of Negro struggle, discussed above, 
the publication here and abroad of the truth about segre¬ 
gation, oppression and enslavement of the Negro people 
in the United States.* The weapon of turning a search¬ 
light on the white man’s inhumanity to the black man in 
America helped to win emancipation a century ago, and it 
is equally necessary in order to help realize the thirteenth 
amendment today. 

i 

* From the editorial in the Los Angeles Herald-Dispatch df 
August 25, 1955, see the following: 

“The Herald-Dispatch believes the most pertinent point 
in this filthy affair is that the department has always stood 
ready to make a deal with Robeson; its condition being that 
Robeson refrain, on his visits abroad, from seeking to enli$t 
the support of peoples overseas for the Negro’s fight for 
first-class citizenship in this country and the liberation 
struggles of Colonials in Africa. It is to the eternal credit of 
Robeson that he has unhesitatingly rejected any such treacher¬ 
ous deal.'' (Emphasis in original.) 


I 
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In 1S30, a group of Negroes appointed Rev. Nathaniel 
Paul, Negro abolitionist, as their agent in England to do 
anti-slavery work there. In a letter from England to Mr. 
William Lloyd Garrison on April 10, 1833,* Rev. Paul 
said: 

“I have been engaged, for several months past, in 
travelling through the country and delivering lec¬ 
tures upon the system of slavery as it exists in the 
United States, the condition of the free people of 
color in that country, and the importance of pro¬ 
moting the cause of education and religion gener¬ 
ally among the colored people. My lectures have 
been numerously attended by from two to three 
thousand people, the Halls and Chapels have been 
overflown, and hundreds have not been able to obtain 
admittance. I have not failed to give Uncle Sam 
due credit for his 2,000,000 slaves; nor to expose the 
cruel prejudices of the Americans to our colored 
race; nor to fairly exhibit the hypocrisy of the Colon¬ 
ization Society, to the astonishment of the people 
here. And is this, they say, republican liberty? 
God deliver us from it.” 

A few months later in a letter from London to a Con¬ 
necticut magistrate, who had jailed Miss Prudence Cran¬ 
dall for educating Negro girls, Rev. Paul warned:** 

“And as I have been for some months past and 
still am engaged in travelling and delivering lec¬ 
tures upon the state of slavery as it exists in the 
United States, and the condition of the free people 
of color there, it will afford me an excellent oppor¬ 
tunity of making this whole affair known; nor shall 
I fail to improve it. Yes, sir, Britons shall know 
that there are men in America, and whole towns of 

* “The Liberator”, June 22, 1833. 

** “The Liberator”, November 23, 1833. 
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them, too, who are not so destitute of true heroism 
but that they can assail a helpless woman, surround 
her house by night, break her windows, and drag 
her to prison, for the treasonable act of teaching 
females of color to read!!!” j 

i 

Continuing the struggle abroad to win allies for aboli¬ 
tion, the Negro people sent Charles L. Remond as a dele¬ 
gate to the London World Anti-Slavery Conference oni 
June 30, 1840. He wrote from England:* 

“ * * * [I]f you would rouse the honest indigna¬ 
tion of the intelligent Englishman, tell him of our 
school and academy exclusions. If you would en¬ 
list the sympathies of the pious, refer him to our 
Negro pews in the house of worship, and when you 
tell him of the Jim Crow car, the top of the stage 
coach, the forward deck of the steamboat, as the I 
only place for colored people to occupy, he at once, ; 
turning pale, then red, inquires if this is American 
republicanism, if this is the fruit of our many reli¬ 
gious institutions; * * * 

i 

P. S. I will not mail this sheet without saying 
that, notwithstanding the pleasant circumstances 
with which I am surrounded, I long to tread again \ 
the country of my birth, again to raise my feeble j 
voice in behalf of the suffering, again to unite with 
you in razing to the ground, the system which is, 
and ever has proved too faithfully, the fell destroyer 
of our race and nation.” 

! 

In 1S45 the great Frederick Douglass carried the mes¬ 
sage of abolitionism to Ireland and England. On one 
occasion Mr. Douglass said:** 

i 

* “The Liberator’’, October 16, 1S40. 

** “The Life and Writings of Frederick Douglass”, by Philip 
Foner, Vol. I, page 276. 
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“So long as my voice can be heard on this or 
the other side of the Atlantic, I will hold up America 
to the lightning scorn of moral indignation. In 
doing this, I shall feel myself discharging the duty 
of a true patriot; for he is a lover of his country 
who rebukes and does not excuse its sins.” 

William Wells Brown, another great Xegro abolition¬ 
ist, also spoke in Europe on the subject ot^slaverv. He 
wrote to Wendell Phillips on November 22, ®>49 :* 

“So you see, my friend, that though we are de¬ 
nied citizenship in America and refused passports 
at home when wishing to visit foreign countries, 
they dare not refuse us a passport when we apply 
for it in Old England. There is a public sentiment 
here, that, hard-hearted as the Americans are, they 
fear. When will the Americans learn, that if they 
would encourage liberty in other countries, they 
must practice it at home? * * * I was asked a few' 
days since, at a meeting, if I was not afraid that 
the Abolitionists would become tired, and give up 
the cause as hopeless. My answer was, that the 
slaves’s cause was in the hands of men and women 
who intended to agitate and agitate, until the iron 
hand of slavery should melt away, drop by drop, 
before a fiery public sentiment.” 

In January, 1860 a group of Negro refugees from 
Arkansas issued an “Appeal to Christians Throughout 
the World.”** In a moving plea they said, in part: 

“Editors of newspapers, formers of public opin¬ 
ion, conductors of intelligence and thought; we en- 

- rv 

* “The Liberator”, November 30. lf&9. 

** “The Principa”, New York, February 11. 1860. 
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treat you to insert this appeal in your papers; and; 
unite your voices against this outrage which dis¬ 
graces our land, and holds it up to shame before the 
nations of the earth. We entreat you to move a 
wave of influence, which will widen, and spread: 
through all the earth, and roll back and wash away 
this stain. ’ 9 ; 

| 

Thus the leaders of the centuries-old (and far from 
completed) Negro struggle for full citizenship have sought! 
to win allies wherever a receptive ear could be found. In 1 
so doing they have observed the sentiment proclaimed by: 
the founding fathers at the birth of this republic—“a de¬ 
cent respect to the opinions of mankind.” Not by decep¬ 
tion or by concealment should the opinions of mankind; 
be shaped, but by the free uninhibited dissemination of 
information and opinion,—without government censorship. 

Now, the Negro people and their white allies in the i 
United States are engaged in a titanic struggle with white ! 
supremacists who wish to cancel out the thirteenth, four¬ 
teenth and fifteenth amendments, and who defy the law, 
the constitution, the courts and the Executive. The whole ; 
South is in ferment. The murder of a helpless Negro boy 
goes unpunished after a travesty of a trial. Segregated 
Negro children are excluded from schools which are sup¬ 
ported in part by United States funds contributed by 
Negroes and whites alike. A great university wages all- 
out war on a courageous young Negro woman whose only 
demand is for the rights proclaimed by the Supreme Court. 
State Governors and United States Senators with impunity I 
urge defiance of the Federal law. At least one prospective i 
candidate for a major party Presidential nomination urges 
that no candidate take a position on the inflamed Civil 
Rights issue. 

i 

It is against that background that Mr. Dulles, who has 
not to our knowledge denounced the persecution of Negroes 



in the South, has decreed that Paul Robeson, outstanding 
Negro spokesman, shall be prevented from travelling and 
discussing such persecution in foreign lands. Not only 
Mr. Robeson would be silenced by such an arbitrary, uncon¬ 
stitutional ruling. The punitive aspect of the gag would 
not be lost on others, Negro and white, who have something 
to say about Negro oppression. Thus the effect of the 
denial of a passport to Mr. Robeson is a tendency to stifle 
both here and abroad American voices of protest, which 
have always played so large a part in the traditional 
struggle for Negro freedom. 


POINT II 

The struggles of the Negro people for full citizen¬ 
ship here are linked with the struggles of colonial 
people for independence. The right to speak out 
against colonialism is an intrinsic part of the right to 
oppose persecution of United States Negroes in the 
south and elsewhere. 

We need not here consider the impropriety of denying 
a passport to one whose utterances abroad conflict with 
American foreign policy. The fact is that Mr. Robeson’s 
utterances on the subject of colonialism are wholly in 
accord with the declared American foreign policy on the 
subject. The American policy, as repeatedly expressed in 
public government pronouncements, in the United Nations 
Charter, and in solemn assurances to subject peoples, is 
that the United States is opposed to colonialism. Mr. 
Robeson’s opposition to colonialism is therefore in accord 
with, not in opposition to, American foreign policy as 
officially enunciated. 

Nevertheless, the government’s brief submitted to this 
Court in February, 19o2 in support of its withholding of 
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Mr. Robeson’s passport at that time, made the following 
amazing statement of its position, from which it has! 
manifestly not departed: 

“ * * * Furthermore, even if the complaint had 
alleged, which it does not, that the passport was | 
cancelled solely because of the appellant’s recognized 
status as a spokesman for large sections of Negro 
Americans, we submit that this would not amount to 
an abuse of discretion in view of appellant’s frank 
admission that he has been for years extremely active i 
politically in behalf of independence of the colonial 
peoples of Africa.” j 

That argument sharply and clearly defines the issue. 
The government blandly asserts that it is clothed with j 
discretion to deny a passport to Mr. Robeson: 

a) “solely because of [his] recognized status as a I 
spokesman for large sections of Negro Americans”; ; 

b) ‘‘in view of [his] frank admission that he has been 
for years extremely active politically in behalf of ; 
independence of colonial peoples of Africa”. 

Thus we see that the department claims the right to confine 
to United States limits not just Mr. Robeson, but all Negro 
Americans who dare to support and struggle for inde- j 
pendence of African colonials. To oppose colonialism as j 

i 

a spokesman for Negro Americans, says the State Depart¬ 
ment, is to forfeit the right to travel. Ipse dixitll 

Such a proposition, intolerable to all Americans, is 
anathema to Negroes. The subjugation or enslavement of 
colored peoples is based squarely on the fiction of white 
supremacy. Colonialism needs the fiction to justify itself, 
and it feeds and nourishes the fiction by its very existence. 
The “white supremacy” doctrine is the legislative premise 
of South African apatheid laws, just as it is the postulate 

j 

i 

! 
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of White Citizens Councils of Mississippi. As in Africa 
it is the prop of colonial slavery, in the South it is employed 
to deny Negroes the franchise, to deprive Negro children 
of education, to discriminate, segregate, oppose and perse¬ 
cute in a thousand shameful ways. Therefore, no Negro 
American who wishes to fight oppression at home can 
afford to ignore colonialism in Africa. 

There has never been a war or rebellion for colonial 
liberation in which American Negro spokesmen did not 
emphatically support the independence of the colony in 
question. Other Americans may temporize by pleading 
for moderation and gradualism in breaking the links with 
the dominant power. The Negro recognizes those voices. 
Are they not the voices of those who denounced the Aboli¬ 
tionists a hundred years ago and feared emancipation more 
than they hated slavery? Do they not now advocate 
“gradual” obedience to the laws of the land, out of 
solicitude for the hates and prejudices of Southern racists? 

Likewise, those who plead that the natives of India, 
Malaya, Laos, Indonesia or Africa are “not ready for 
self government” and still need the tender guidance of 
British, French or Dutch colonial offices, are to the Negro 
indistinguishable from those in the South who deny the 
black man the right to vote and shoot him for trying to 
do so. 

Notwithstanding the basic historical interest which 
fifteen million Negroes have in colonial liberation, the 
government claims the right to deny a passport to any Negro 
spokesman who is admittedly (!) “active politically in 
behalf of the independence of colonial peoples of Africa.” 
When the relationship between colonial liberation and the 
Negroes’ aspiration for full American citizenship is clearly 
perceived, then the motive for the denial of Robeson’s 
passport becomes obvious: the government is pandering 
to Southern racists in deliberately opposing Negro struggles 
for full equality and is supporting the colonial powers in 
their oppression of subject nations. 
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It is no mere coincidence that the appellee, Mr. Dulles,; 
who is arbitrarily restricting the full effectiveness of Mr.; 
Robeson’s efforts “in behalf of the independence of j 
colonial peoples”, is the same person who made millions 
of enemies for the United States by opposing Goa’s desire 
for freedom from Portugal. Mr. Dulles is consistent both 
in his violation of the constitutional rights of Americans ; 
and in his activities in behalf of colonial oppression. 
Thereby he violates American domestic law and ignores 
principles of justice which have been widely accepted by 
international bodies. 

Slaverv, which is the social status of millions of native 
subject peoples in colonial areas, has been under attack ; 
by the civilized world since the early nineteenth century, j 
Although early treaties and declarations—the Peace Treaty | 
of Paris of 1814-1815, the Declaration of Congress of Vienna 
of 1815, the Declaration of Verona of 1822, the Treaties of 
1831 and 1833 between the French and Great Britain, the 
Treaty of London of 1841 and the Treaty of Washington ' 
of 1862 were aimed at the slave trade rather than at slavery 
itself, later treaties specifically attacked the slavery institu¬ 
tion. Such were the General Act of Berlin Conference 
of 1885, the General Act of the Brussels Conference of 
1890, the Treaty of St. Germain-en-Laye immediately after j 
World War I, the Covenant of the League of Nations and 
the International Slavery Convention of 1926. Finally 
under the United Nations the Universal Declaration of | 
Human Rights has proclaimed (Art. 4), 

i 

“no one shall be held in slavery or servitude; slavery 
and the slave trade shall be prohibited in all their 
forms.” 

! 

I 

Indeed, the Universal Declaration of Human Rights sets j 
forth a series of principles, all of which are rudely trampled 
bv the government’s conduct toward Mr. Robeson: 

*” i 

! 

“Article 1. All human beings are born free and 
equal in dignity and rights. They are endowed with 






reason and conscience and should act towards one 
another in a spirit of brotherhood.” 

“Article 13. (2) Everyone has the right to leave 
any country, including his own, and to return to his 
country. ’ ’ 

“ Article 19. Everyone has the right to freedom of 
opinion and expression; this right includes freedom 
to hold opinions without interference and to seek, 
receive and impart information and ideas through 
any media and regardless of frontiers.” 

Although the United States Government has not officially 
ratified the United Nations Universal Declaration of Human 
Eights, we seriously doubt that Mr. Dulles will take the 
position that such widely accepted principles of justice are 
inapplicable to Americans. 

The Charter of the Organization of American States 
(which has been ratified by the United States) provides: 

“Article IV. Every person has the right to free¬ 
dom of investigation, of opinion, and of the expres¬ 
sion and dissemination of ideas, by any medium 
whatsoever.” 

“Article XIV. Every person has the right to 
work, under proper conditions, and to follow his voca¬ 
tion freely, in so far as existing conditions of employ¬ 
ment permit.” 

Adherence to the foregoing principles would require the 
granting of Robeson’s passport. 

Moreover, the denial of Robeson's passport for the 
reasons given by the government, does violence also to the 
Conclusions of the Economic and Social Council of the 
United Nations as embraced in the memorandum submit¬ 
ted by the Secretary-General to the Commission on Human 
Rights, Sub-Commission on Prevention of Discrimination 
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and Protection of Minorities in 1949, which Memorandum is 
entitled “The Main Types and Causes of Discrimination” 
and contains the following findings: 

“32. Moral and juridical equality excludes any 
differentiation based on: 

(a) Grounds which are not imputable to the indi¬ 
vidual and which should not be considered as having 
any social or legal meaning, such as colour, race, sex;; 

(b) Grounds of social generic categories, such as 
language, political or other opinions, national or 
social origin, property, birth or other status.” 

“H. Prejudice and War. 

54. In this connection, it should be noted that! 
there is a close relationship between the prevention; 
of discrimination and prejudice, and the prevention; 
of war. Any of the three causes of prejudice enu¬ 
merated above may result in an attitude favourable 
to warfare. Furthermore, both discrimination and; 
war stem, to a large extent, from the same source; 
of prejudice in inter-social relations. In the case of! 
discrimination, such prejudice is generally directed; 
against groups inside the State; in the case of war,; 
it is directed against groups outside the State—in 
other words, against foreign nations. But to a large j 
extent the two forms co-exist, as when prejudice is 
directed against members of a certain religious group 
who may constitute a minority within the State and j 

j 

a majority within a neighboring state. Furthermore, 
once a strong prejudice has been established in the 
minds of a people against a certain group, it often i 
leads to prejudice against another group, or several ; 
other groups, or even to a more general concept of a 
‘superior people’ with all that this implies in the way 
of prejudice against all ‘inferior’ people: and finally 
to wars of extermination against such peoples.” 
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“Main Classifications of Discrimination. 

C. Inequality in freedom of movement and resi¬ 
dence : 

(g) Establishment or enforcement of any rule 
forbidding individuals (nationals or foreigners) to 
leave the country, because of their membership in 
a particular social group; 

(h) Any arbitrary administrative action prevent¬ 
ing any individual from leaving the country because 
of his membership in a particular social group.” 

Thus we see developing a body of principles of justice 
accepted by the civilized world. We strongly support all 
such expressions, deepening the moral integrity of man¬ 
kind, as being characteristic of any social system which is 
based on the inherent dignity of human beings. The Amer¬ 
ican people, white and Negro alike, desire to see our Gov¬ 
ernment play a leading role in the realization of these prin¬ 
ciples. To the extent that Mr. Dulles rides roughshod over 
such principles in the areas considered in this brief, he 
shows contempt for Mr. Robeson as a human being and 
for the American Negro people of which Mr. Robeson is a 
recognized spokesman. 


Conclusion 

We strongly support Mr. Robeson’s claim for a pass¬ 
port on the constitutional grounds which he advances and 
also on the grounds herein asserted of the special interest 
of the Negro people in his passport application. 

We perceive the punitive character of the denial of Mr. 
Robeson’s passport and that such penalty is being inflicted 
primarily because of his sterling efforts on behalf of the 
Negro people and in support of colonial liberation. The 
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admission by the government to that effect carries a threat 
against the whole Negro people. The denial of the Robeson 
passport inevitably casts the Federal government as an ally 
of those Southern State governments which arc desperately 
trying to turn back the pages of history, and which deny to 
the Negro people basic, elemental rights. 

It is not only a distortion, it is utterly false, to char¬ 
acterize Mr. Robeson's travels or his performances or his 
speeches, as “not in the best interests of the United States”. 
On the contrary, Mr. Robeson is one of American’s finest 
citizens, a credit to his country and his race, and beloved of 
millions all over the world. The Secretary of State would 
serve the United States best by granting Mr. Robeson’s 
passport and enabling him more effectively to win and hold 
for us the friendship of the world’s peoples. 

The order appealed from should be reversed and 
the appellee should be directed to issue a passport 
as prayed for. 
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